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Abstract:

The Foreclosure is considered as the most drastic or draconian remedy,
which leads to the extinction of the equitable right of redemption and
restoration or recovery of the mortgaged property enjoyed by mortgagor, due
to his or her default from repaying the debt secured by mortgaged Property.
Which allows the mortgagee to acquire the ownership of the mortgaged
Property, after being transferred to him or her. It is also worth-bearing in mind
that the foreclosure is considered as an equitable system, imposed by the rules
of justice and equity, in order to eliminate the mortgagor's procrastination or
default from repaying the debt secured by mortgage. Whereas the foreclosure
in both the Iragi Civil Law No. (40) of 1951, and the Federal civil transactions
law No. (5) of 1985 of the United Arab Emirates, highly affected by Islamic
jurisprudence, has been embodied by two type of terms or conditions: The
first is the clause of agreement vesting onto the mortgagee a right in case of
failure to pay the debt on the date of maturity, to appropriate the mortgaged
property which is the subject matter of an authentic mortgage. And the clause
of agreement to sell it without observing the procedure laid down in the law.
While the Egyptian civil law No. (131) of 1948 permitted the foreclosure
exceptionally, and within a limited extent.
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(72) Daniel F. Hinkel. op. Cit. P.288.
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(73) E. H Burn and J. Cartwright. Cheshire and Burn's Modern law of Real Property.
Eighteenth Edition. Oxford University Press. 2011.P.864.

(74) Elizabeth Cooke. Modern Studies in Property Law. VVolume 4. HART Publishing. 2007.
P.83.

(75) John wilman, Brown: GCSE Law, Nineth Edition, Thomson, Sweet and Maxwell, 2005,
P.287.
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(76) Michael Bridge. Personal Property Law. Fourth Edition. Oxford University Press. 2015.
P.297.

(77) Martin Dixon. Principles of Land Law. Fourth Edition. Cavendish Publishing Limited.
London. 2002. P.381.

(78) Section 88 (2): (Where any such mortgagee obtains an order for foreclosure absolute,
the order shall operate to vest the fee simple in him (subject to any legal mortgage having
priority to the mortgage in right of which the foreclosure is obtained and to any money
thereby secured) , and thereupon the mortgage term, if any, shall thereby be merged in the
fee simple, and any subsequent mortgage term or charge by way of legal mortgage bound by
the order shall thereupon be extinguished).

(79) Edmund H. Bennett & Chauncey Smith, EsQrs. English Report in Law and Equity.
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Containing reports of Cases in the House of lords, Privy Council, Courts of Equity and
Common Law. And in the Admiralty and Ecclesiastical Courts, Included Also Cases in
Bankruptcy and Crown cases Reserved. Volume 3, CHARLES C, LITTLE AND JAMES
BROWN. 1851. P.147.

[ Aljledl doaln dlaa -giillg dwalmll dindl] n

https://digitalcommons.aaru.edu.jo/sharia_and_law/vol91/iss91/7

30



[ole guall Zala (uigya]

6 N 5 o o6 0 ol I bl Tty 113) 5 (Specified Time) 5545 76 I3 2 L
(Foreclosure Nisi) oy S| 3ké Gaws st al o o O1 e U1 Sl Sy als
WS ey el ) o Lo WU 015 501 3k dpay 813 cpptal oy
oA G el o S5 el 36 a3 55 el s ey OF 8l M el
o oM I sy OF 6002 A U (3 i 5351 <A GL (Order of Foreclosure)
My S Ml (Equitable Right to Redeem) -y JI s (3 3luas¥l Gl slz] 2ol
1Y O S 3 o s an 2 31 GLE ol 2] 0L iy 1y A% lusel) s 25
et O 3 el i 5o Lyl LAy (Decree Nisi) 6*@-‘ AR RN
el 2B 1l 1 el e WS Clbas s ey 1 i adle G s A 31l el
sy B Al L1 3 EaSll Jam5 s gyl ) il o 1136 a3 O el
Sl &8s st ade 55y g1 (AT(Decree Absolute) (a1 Glay akadll sV
LRI E URNR DAER P 0O I B IR TR UK VI (IR R (R (R PPN
(First National Securities v Hegerty dwzs 3 sl aaS> e a9 (sl e ddall
(Matrimonial &z 5331 J 31 Ger g 531 sl 3 AOLasls 5 sl I 1985.0B 850)
(First National a5 2J J 31 ay blae & 53 b Dha> U35 céﬁ;d\ Je Home)
Lo b e Gl o8 s S a5 wor ) w85 a5 s OF Y1 - Securities)

(80) Martin Dixon. Modern Land Law. seventh Edition. Routledge Taylor & Francis Group.
London and New York. 2010 P.422.

(81) Rojer J. Smith. Property Law: Cases and Materials. Fifth Edition. Pearson Education
Limited. Essex England. 2012. P.765.

(82) Lynn T. Slossberg. The Essentials of Real Estate Law. Third Edition. CENGAGE
Learning. 2015. P.597.

(83) Douglas Wood. op. Cit. P.137.
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https://swarb.co.uk/first-national-securities-v-hegerty-ca-1984/
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(85) Chris Davies. op. Cit. P.112.

(86) Diane Chappelle. op. Cit. P.364.

(87) Barlow Burke <Joseph Snoe. Property <Examples and Explanations. Fifth Edition.
Wolters Kluwer <New York. 2016. P.393. see also Pamela Rajapakse <Shanuka Senarath.
Commercial Law Aspects of Residential Mortgage Securitisation in Australia. Palgrave
Macmillan.2019. P.71.
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(88) Daniel F. Hinkel. op. Cit. P.288.
(89) Martin Dixon. Modern Land Law. Seventh Edition. Routledge Taylor & Francis Group.
London and New York. 2010. P.422.
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(90) Douglas Wood. op. Cit. P.137.

(91) Section 91 (2): (In any action, whether for foreclosure, or for redemption, or for sale, or
for the raising and payment in any manner of mortgage money, the court, on the request of
the mortgagee, or of any person interested either in the mortgage money or in the right of
redemption, and, notwithstanding that—(a) any other person dissents; or (b) the mortgagee
or any person so interested does not appear in the action; and without allowing any time for
redemption or for payment of any mortgage money, may direct a sale of the mortgaged
property, on such terms as it thinks fit, including the deposit in court of a reasonable sum
fixed by the court to meet the expenses of sale and to secure performance of the terms).
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Romanization of references in Arabic into English

1-

Abu bakr 'ahmad bin alhusayn bin eali albihqgi. alsunn alkubraa. tahqiq
muhamad eabd algadir eata. aljuz' alsaadis. altibeat althaalithatu.
manshurat muhamad eali bidun. dar alkutub aleilmiat bayrut lubnan.
2003.

Muhamad nasir aldiyn al'albani. sahih sunan ‘iibn majat. ‘abi eabd allah
muhamad bin yazid algazwiniu lil'iimam alhafizi. almujalid althaani.
altibeat al'uwalaa. maktabat almaearif lilnashr waltawzie alrayad. 1997.
Abu alhasan eali bin eabd alsalam altswli. albahjat fi sharah altuhfati.
aljuz' al'awla. altibeat al'uwalaa. dar alkutub aleilmiat birut. lubnan
1998.

shams aldiyn alsrkhsy. almabsut. aljuz' alththani eushr. dar bayrut
almaerifat. 1989.

Eala' aldiyn "abi bikr bin maseud alkasanii alhanfi. bidayie alsanayie fi
tartib alsharayie. aljuz' althaamin. altibeat althaaniati. dar alkutub
aleilmiatu. bayrut lubnan. 2003.

Muhamad bin ‘ahmad bin jazi alghurnati. algawanin alfaghiat fi talkhis
madhhab almalikiat waltanbih ealaa madhhib alshaafieiat walhinfiat
walhanbaliata. altibeat al'uwalaa. dar 'iabn huzm. bayrut lubnan. 2013.
Muhamad bin muhamad bin eabd alrahmin almaliki almaghribii alhitab
‘abu eabd allh. muahib aljalil fi sharah mukhtasir alshaykh khalil. aljuz'
alsaadis. altabeat al'uwalaa. dar alradwan. nawakshut, mawritanya.
2010.

Dr. wahibat alzahili. alfaquh al'iislamiu wa'adlath, alshshamil lil'awraq
almaliat wal'ara’ almadhhabiat wa'ahamu alnazariaat, alfaghiat
watahqiq al'ahadith alnabawiat watakhrijiha, wafahrasat 'alfabayiyat
lilmawdueat wa'ahamu alfaghiati. aljuz' alkhamisa. altibeat althaaniati.
dar alfikr liltabaeat waltawzie walnashr. dimshg. 1985.

Dr.'ahmd salman shahib alsaedawi wada. jawad kazim jawad samisim.
masadir alshamali. dirasat mgarnt bialgitae almadanii walfagih
alaislami. altibeat althaaniati. manshuirat zayn alhuquqiat. bayrut
lubnan 2017.

admund s mulaka. sharah alganun al'iinjalizia fi ajza’. altibeat al'uwlaa.
mutbaeat misr sharikat musahamat masriat. 1954.

Dr. alshafiei eabd alruhmin alsyd eawd. eaqd alrahn fi alshryet
al'iislamiat dirasat mugaranat. maktabat alwafa' al'iiskandariat. 2011.
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12-

13-

14-

15-

16-

17-

18-

19-

20-

21-

22-

23-

24-

25-

26-

Dr. jurj shidrawi. haga almalakiat aleagariat mae malhaqg ean: haqi
altsrf-hq al'iintfae. altibeat althaaniati. almuasasat alhadithat lilkatab.
lubnan. 2017.

Dr. hisan eabd alghaniu alkhatib, alganun aleamu, manshurat zayn
alhuqugiat, bayrut, lubnan, 2012.

dr. hasn eali aldhinwn. 'usul alshamal. mutbaeat almaearif. bighadad.
1970.

Dr. dare hamad. alhuqug aleiniat al'asliatu. huqug almalakiat walhuquq
almutafarieat eanha. dar alsnhwri. bayrut lubnan. 2018.

Dr. dare hamad. alnazariat aleamat lilailtizamati. algism al'awla.
masadir alshamal. maktabat alsinhuri. biarut. 2016.

Dr. samir eabd alsyd tanaghu. altaaminat alshakhsiat waleiniatu,
alkfalt-alrhn ~ alrsmy-hiq  al'ikhtsas-alrihin  alhayazia  huquq
al'iimtayaz.matbieat 'utlis algahr .1994.

Dr. silah aldiyn alnaahi. alwajiz fi altaaminat alshakhsiat waleiniati. dar
almaerifat bighadad. 1953.

Dr. tarq kazim eujyl. alhugug aleiniat al'asliatu. aljuz' al'awlu. haqu
almalakiati. dar alsnhwri. bayrut lubnan. 2019.

Dr. eibad alrazaaq 'ahmad alsanhuri. alwasit fi sharah alganun almadnii.
aljuz' aleashir. altaaminat alshakhsiat waleiniati. tanqih almustashar
‘ahmad madahat almaraghaa. munsha'at almaearif bial'iiskndri .2004.
eibad alrazaaq alsanhuri. masadir alhaqgi fi alfagih al'iislami. aljuz’
althaalithi. mahala aleuqgdu. altibeat althaaniati. manshuirat alhilbii
alhuquaqiati. bayrut lubnan. 1998.

Dr. eibad alsalam altirmanini. alganun almugarin almanahij
alganuniatu. jamieat matbueat alkuayta. altabeat althaaniat. 1982.

Dr. eabad almajid alhakimi. almujaz fi sharah alganun almadanii. aljuz’
al'awal fi alshamal. mae almugaranat bialfagih al‘iislami. sharikat altabe
walnashr al'ahliati. bighadad. 1963.

Dr. eabad almajid alhakim. alfaquh al‘iislamiu walganun almadaniu
aleiragiu. aljuz' al'awal fi aineigad aleuqdi. sharikat altube walnashr
al'ahliati. bighadad. 1967.

Dr. esmt eabd almajid bikura. alwajiz fi aleuqud almadaniat almsmat
bialrahnu. manshuirat zayn alhuqugiat. bayrut lubnan. 2019.

Dr. esmt eabd almajid bikr, alnazariat aleamat lilailtizamat, aljuz’
al'awal, almasalih, aldhaakirat lilnashr waltawzie ,2011.
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28-

29-

31-

32-
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muhamad th albashir wada. ghini husun th. alhuquq aleiniatu. aljuz’
al'awla. alhuquq aleiniat al'asliatu. wizarat altaelim aleali. bighadad.
1982.

Dr. mnsur hatim muhsin alfatlawi wazinb husayn yusif algharabi.
alrasm almueadalat liathar alrahn dirasatan mgarntan mqgarnt bialfagih
alaislamy. dar al'ayam lilnashr waltawzie. eamman al'urdunn. 2018.
Dr. wahbat alzahili. alharf almsmat ganun almueamalat almadaniat
al'limaratii walganun al'urduni. dar alfikr liltabaeat waltawzie walnashr
dimashga. altabeat al'uwlaa. 1987.

fayiz muhamad musaa almadayinh. ghalq alrahn dirasatan mqarnt bayn
alshryet al'iislamiat walganun almadanii. risalat majstayr mugadimat
‘iilaa kuliyat alhuquq jamieat alziytunat al'urduniat. 2019.

salman biat. algada' almadaniu aleiraqgiu. aljuz' althaani. sharikat altabe
walnashr al'ahliat. bighadad. 1962.

Dr. mnsur hatim muhsin wazaynib husayn yusf. alnizam alganuniu
lil'litfag ealaa tamlik almurtihini almarhun eind edm alwafa' dirasat
mugarnat. bahath manshur fi majalat almuhaqiq alhalii alhukumiat
aldawliat. majalat eilmiat fasaliat almahkamat alssadirat ean kuliyat
alganun babila. alsanat altaasieat. aleadad althaani. 2017.
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