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Armed Groups’ Compliance with International Law:
A Study in the Rules of International Humanitarian Law
and The Need to Improve them*

Salwa Elekyabi, PhD
Consultant/Advisor, Academic Affairs | General Directorate, Educational &
Vocational Institutions Review

salwa.elekyabi@bga.gov.bh

Abstract: (Part 1)

While current core rules governing armed conflicts has remained almost
the same since the adoption of the 1949 Geneva Conventions and its two
additional protocols of 1977, the nature of non-international armed conflicts
has gone under a tremendous development. This poses a question on whether
there is a need to develop the rules of International Humanitarian Law (IHL)
applicable to Armed Groups in times of non-international armed conflicts to
cope with the changes in the armed conflicts layout. Accordingly, this article
is addressing this question and examining ways to improve armed groups’
compliance with the provisions of IHL.

This article focuses on three fundamental legal issues stems from the
involvement of armed groups in non-international armed conflicts, these are:
the international legal personality of armed groups and its extent, the basis
and limits of the IHL application on armed groups, and the mechanisms to
enhance their compliance to IHL.

To this end, the article is divided into two parts. In part I, it explores the
definition of armed groups and its usage in international scholarship and
practice, as well as, the ability to possess an international legal personality.
The discussion herein paves the way for Part Il, which discusses the legal
framework applicable to armed groups and how to improve their compliance
to the provisions of the IHL.

* Received on October 31, 2020 and authorized for publication on December 29, 2020
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In this article, part | is covered. Part Il will be covered in another article.

Keywords: Armed Groups , Proxy War , Asymmetric Wars , Fragmentation
of International Law
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that are sufficiently organized to confront each other with military means...Such indicative
factors include the existence of a command structure and disciplinary rules and mechanisms
within the group; the existence of a headquarters; the fact that the group controls a certain
territory; the ability of the group to gain access to weapons, other military equipment, recruits
and military training; its ability to plan, coordinate and carry out military operations,
including troop movements and logistics; its ability to define a unified military strategy and
use military tactics; and its ability to speak with one voice and negotiate and conclude
agreements such as cease-fire or peace accords’.

Prosecutor v Haradinaj, Case No. IT-04-84-84-T, 3 April 2008, para. 60. Also, ICTY
Prosecutor v. Boskoski, Case No. 1T-04-82, 10 July 2009, para. 175
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(20) P. Policzer, Human Rights Violations and Non-State Armed Groups: A New
Framework, working paper No.40, March 2005, available at:
https://www.files.ethz.ch/isn/46530/WP40.pdf

(21) Armed Non-State Actors: Current Trends and Future Challenges, DCAF and Geneva
Call, p.9. Available at:
https://www.dcaf.ch/sites/default/files/publications/documents/ANSA_Final.pdf
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(23) S. Vite, Typology of armed conflicts in international humanitarian law: legal concepts
and actual situations, IRRC, Volume 91 Number 873 March 2009, p.71. Available at:
https://www.icrc.org/en/doc/assets/files/other/irrc-873-vite.pdf

Bl o) e oyl (GLSYT Joadly GLSYT OS5I sl 0 2B et o A sl G55 (YE)
LU Ll 1 e e A o Y0 sl YT Colual)
https://international-review.icrc.org/sites/default/files/irrc_857_pfanner.pdf
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https://shop.icrc.org/icrc/pdf/iview/id/567?_ga=2.167669758.1968292653.1583061162-
2027439923.1566121970
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(26) ICTY, Prosecutor v. Boskoski, Case No. 1T04-82, Judgment (Trial Chamber), 10 July
2008, para 175

(27) H.P. Gasser, International Humanitarian Law: An Introduction, in: Humanity for All:
The International Red Cross and Red Crescent Movement, H. Haug (ed.), Paul Haupt
Publishers, Berne, 1993, p. 555.
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(29) ‘Trial Chambers have relied on indicative factors relevant for assessing the “intensity”
criterion, none of which are, in themselves, essential to establish that the criterion is satisfied.
These indicative factors include the number, duration and intensity of individual
confrontations; the type of weapons and other military equipment used; the number and
calibre of munitions fired; the number of persons and type of forces partaking in the fighting;
the number of casualties; the extent of material destruction; and the number of civilians
fleeing combat zones. The involvement of the UN Security Council may also be a reflection
of the intensity of a conflict’.

Prosecutor v Haradinaj, Case No. 1T-04-84-84-T, 3 April 2008, para. 49
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(30) ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Judgment, ICJ Reports 1986, para 219.
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(31) A. Roberts & S. Sivakumaran, Lawmaking by Nonstate Actors: Engaging Armed
Groups in the Creation of International Humanitarian Law, 37 Yale J. Int'l L. (2012), p.112.

Available at: http: / /digitalcommons.law.yale.edu /yjil /vol37 /iss1 /4

(32) Armed Non-State Actors and Landmines, Vol 1: A Global Report Profiling NSAS and
their Use, Acquisition, Production, Transfer and Stockpiling of Landmines, PSIO Program
for the Study of the International Organization(s) AND Geneva Call.

Available at: https://www.genevacall.org/wp-content/uploads/2019/02/5.pdf

(33) Cedric Ryngaert, Non-State Actors and International Humanitarian Law, Institute for
International Law, Katholieke Universiteit Leuven - Faculty of Law, available at:
https://www.law.kuleuven.be/iir/nl/onderzoek/working-papers/WP146e.pdf

Also: Jost E. Alvarez, International Organizations as Law-Makers 6 (2005); Henry G.
Schermers & Niels M. Blokker, International Institutional Law: Unity Within Diversity 26-
39 (4th rev. ed. 2003). A. Roberts & S. Sivakumaran, Lawmaking by Nonstate Actors, op.cit,
p.116.
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(35) Armed Non-State Actors: Current Trends & Future Challenges, op.cit.

(36) A. Bellal, and S. Casey-Maslen, Enhancing Compliance with International Law by
Armed Non-State Actors (October 17, 2011). Goettingen Journal of International Law 3
(2011) 1, P. 175-197. Available at: https://ssrn.com/abstract=2163115

(37) Ibid.

(38) For Example: Marcos D. Kotlik, Towards Equality of Belligerents: Why are Armed
Groups bound by IHL? (February 1, 2012). Presented at the "Experts Conference on
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International Humanitarian Law: Emerging issues in the Law of Armed Conflicts", organized
by American University Washington College of Law and the American Society of
International Law’s Lieber Society on March 28th, 2012. Available at:
https://ssrn.com/abstract=2621783
.&u\@)\‘guyu}j.u\o,;w\swbap,w\jwtau\g.\‘,';),;@;”lsj\wyL”;)ufoT:L,ZJ_T}
(39) K. Schlichte, Non-State Armed Groups, an article on ‘Academic Foresights’, No.3
January-March 2012, available at:  http://www.academic-foresights.com/Non-
State_ Armed_Groups.html
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(41) For example: M. Sassoli, Taking Armed Groups Seriously, op.cit, p.7
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(42) “Groups that: have the potential to employ arms in the use of force to achieve political,
ideological or economic objectives; are not within the formal military structures of States,
State-alliances or intergovernmental organizations; and are not under the control of the
State(s) in which they operate". Guidelines on Humanitarian Negotiations with Armed
Groups, UN publications, January 2006, available at:
https://www.unicef.org/emerg/files/guidelines_negotiations_armed_groups.pdf
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(50) S. Vite, Typology of armed conflicts in international humanitarian law, op.cit, P.87
(51) Kenneth Anderson, Is the Israel-Hezbollah conflict an international armed conflict?,
available at:
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(52) J. Pictet, Commentary on the Geneva Conventions of 12 August 1849, p.28. available
at: https://www.loc.gov/rr/frd/Military _Law/pdf/GC_1949-1.pdf
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(56) S. Vite, Typology of armed conflicts in international humanitarian law, op.cit, p.71.

Also, Michael N. Schmitt, Charles H. B. Garraway and Y oram Dinstein, The Manual on the

Law of Non-International Armed Conflict: With Commentary, International Institute of
Humanitarian Law, San Remo, 2006, p.2
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A. Paulus and M. Vashakmadze, Asymmetrical war and the notion of armed conflict, op.cit,
p. 96. Sun Tzu, The Art of War, Oxford University Press, Oxford, 1971.
(59) A. Paulus and M. Vashakmadze, Asymmetrical War and the Notion of Armed Conflict
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(64) 1. Detter, The Law of War, Cambridge University Press, Cambridge, 2000, p. 49.

(65) ICRC, Protection of Victims of Non-International Armed Conflicts, Document
presented at the Conference of government experts on the reaffirmation and development of
international humanitarian law applicable in armed conflicts, Vol. V, Geneva, 24 May-12
June 1971, p. 79.

(66) ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Judgment, ICJ Reports 1986, para 219.

(67) A. Paulus and M. Vashakmadze, Asymmetrical War and the Notion of Armed Conflict
— a tentative conceptualization, op.cit, p. 101.
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(68) S. Vite, Typology of armed conflicts in international humanitarian law, op.cit, p.73
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(70) “as in any other legal system, so also in the international sphere the subjects of law are
the persons, natural

and juridical, upon whom the law confers rights and imposes duties”.

H. Lauterpacht, The subjects of international law, in Lauterpacht E (ed) International law,
The general works (1970), at 136.

(71) Brierly, The law of nations: An introduction to the international law of peace (1955) at 1.
(72) Oppenheim, International law: A treatise, Roxburgh (ed) (1920) at 125.
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(74) A. Roberts & S. Sivakumaran, Lawmaking by Nonstate Actors, op.cit, p.116.
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(75) Lindblom, Non-governmental organizations in international law (2005) at 68-74.

(76) Vattel, The Law of Nations, a revised edition. Available at:
http://files.libertyfund.org/files/2246/Vattel 1519 L FeBk.pdf

(77) T. Meron, The Humanization of Humanitarian Law, American Journal of International
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Law, Vol. 94, 2000, p.260.

(78) H. Lauterpacht, The subjects of international law, op.cit, at 141-142.

(79) For more on this case, see: Respublica v. De Longchamps, 1 U.S. 111 (1784). Available
at:https://supreme.justia.com/cases/federal/us/1/111/
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(80) Judgment of the International Military Tribunal, The Trial of German Major War
Criminals: Proceedings of the International Military Tribunal sitting at Nuremberg, Germany
Part 22 London (1950) at 447.

(81) H. Lauterpacht, The subjects of international law, op.cit, at 141-142.
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(84) A. Clapham, Human Rights Obligations of Non-State Actors, IRRC 88, September
2006, pp. 28-29.
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(86) Koskenniemi, Fragmentation of international law: Difficulties arising from the diversification and
expansion of international law, Report of the Study Group of the International Law Commission UN
Doc A/CN 4/L 682 13 April 2006; Report of the International Law Commission (ILC) Fifty-sixth
session UN Doc A/59/10.
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(87) "the range of subjects of international law is not rigidly and immutably circumscribed
by any definition of the nature of international law but is capable of modification and
development in accordance with the will of states and the requirements of international
intercourse".

H. Lauterpacht, The subjects of international law, op.cit, at 136.

(88) G. I. A. D. Draper, The Red Cross conventions (1958), at 17.
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(89) H. Lauterpacht, The subjects of international law, op.cit, at 136.
(90) C. Walter, Subjects of international law, Max Planck Institute Encyclopedia of Public
International Law (2007) at par 26.
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http://www.un.org/News/dh/sudan/com_inq_darfur.pdf

(92) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.12.

(93) G. Waschefort, The Pseudo Legal Personality of Non-State Armed Groups in
International Law (2011). South African Yearbook of International Law 36, at 226-236.
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(94) G. Waschefort, The Pseudo Legal Personality of Non-State Armed Groups in
International Law, op.cit, at 226-236.
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(95) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.19.
(96) Texaco Overseas Petroleum Co. v. Libya, 53 I.L.R. 422, 473-74, 1 66 (opinion of Ren6-
Jean Dupuy); Derek W. Bowett, Claims Between States and Private Entities: The Twilight
Zone of International Law, 35 CATH. U. L. REv. 929 (1986).
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L.N.T.S. 19.
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(99) Vienna Convention on the Law of Treaties Between States and International Organizations
or Between International Organizations, Mar. 21, 1986, 25 I.L.M. 543 (1986) at 63-64.

(100) See: Statute of the International Law Commission, G.A. Res. 174(11), U.N. Doc.
A/RES/174(11) (Nov. 21, 1947) (as amended). Jost E. Alvarez, International Organizations as
Law-Makers 6 (2005).

(101) Allison Marston Danner, When Courts Make Law: How the International Criminal
Tribunals Recast the Laws of War, 59 VAND. L. REV. 1, 25-37 (2006).

(102) U.N. Human Rights Comm., General Comment No. 24 (52), U.N. Doe.
CCPR/C/21/Rev.1/Add.6 (Nov. 11, 1994), Rep. of the Human Rights Comm., Observations on
General Comment No. 24 (52), at 131, 135, U.N. Doc. A/50/40 (Oct. 31, 1995) (statements of the
United States and the United Kingdom), Rep. of the Human Rights Comm., at 117, U.N. Doc.
A/51/40 (Sept. 16, 1996) (statement of France).
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(103) A. Clapham, Human Rights Obligations of Non-State Actors, op.cit, pp. 28-29.
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(104) B. Simma & Andreas L. Paulus, The Responsibility of Individuals for Human Rights
Abuses in Internal Armed Conflicts: A Positivist View, 93 AM. J. INT'L L. 306-307 (1999).
(105) Harold H. Koh, Why Do Nations Obey International Law?, 106 YALE L.J. 2599, 2626
(1997); W. Michael Reisman, The View from the New Haven School of International Law,
86 AM. Soc'Y INT'L L. PROC. 118, 122 (1992).
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(107) R. McCorquodale, An Inclusive International Legal System, 17 LEIDEN J. INT'L L.
477, 479-80,493 (2004).

(108) Ibid.

(109) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.19
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(110) Isabelle R. Gunning, Modernizing Customary International Law: The Challenge of
Human Rights, 31 VA. J. INT'L L. 211, 232-33 (1991).

(111) R. McCorquodale, An Inclusive International Legal System, 17 LEIDEN J. INT'L L.
477, 479-80,493 (2004).

(112)T. Henckaerts, Binding Armed Opposition Groups through Humanitarian Treaty Law
and Customary Law, in Proceedings of the Bruges Colloquium, Relevance of International
Humanitarian Law to Non-State Actors, 25th- 26th October 2002, 27 Collegium 123 (Spring
2003), at 128.
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(113) Ibid.

(114) A. Roberts & S. Sivakumaran, Lawmaking by Nonstate Actors, op.cit, p.108.
(115) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.19

(116) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.19
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(117) See: Minimum Humanitarian Standards, Analytical Report of the Secretary-General
submitted pursuant to Commission of Human Rights Resolution 1997/21, UN ESCOR, 54th
Sess., UN Doc. E/CN.4/1998/87, 5 January 1998.

(118) See: Harvard Program on Humanitarian Policy and Conflict Research, also known as:
The Informal High- Level Expert Meeting on the Reaffirmation and Development of
International Humanitarian Law (IHL). Available at:

http://ihl.inlresearch.org/_data/n_0002/resources/live/AlabamalllISummary.pdf .
(119) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.19.
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(120) See: 18-19 June 2009 - Geneva - Switzerland. Second Meeting of Signatories to
Geneva Call’s "Deed of Commitment for Adherence to a Total Ban on Anti-Personnel (AP)
Mines and for Cooperation in Mine Action”, Geneva Call,
http://www.genevacall.org/news/events/events.htm.

(121) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.19.
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(122) See e.g. OECD Guidelines for Multinational Enterprises: Text, Commentary and
Clarifications of October 2001, online:
http://www.oecd.org/document/28/0,2340,en_2649 34889 2397532_1 1 1 1,00.html
(123) A. Roberts & S. Sivakumaran, Lawmaking by Nonstate Actors, op.cit, p.119.

(124) G.A. Res. 3237 (XXIX), U.N. GAOR, 29th Sess., Supp. No. 31, U.N. Doc. A/9631
(Nov.22, 1974).

(125) P. Malanczuk, Some Basic Aspects of the Agreements Between Israel and the PLO

from the Perspective of International Law, 7 EUR. J. INT'L L. 485, 488-92 (1996).
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(126) Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, 2003 1.C.J. 428, 429 (Dec. 19).

(127) P. Gaeta, The Dayton Agreements and International Law, 7 EUR. J. INT'L L. 147, 158-
60 (1996). A. Roberts & S. Sivakumaran, Lawmaking by Nonstate Actors, op.cit, p.121.
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(133) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.12.
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(135) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.12.

n [2022 Jupil 1443 ¢liodii - (gouill saell

Published by Arab Journals Platform, 2022



[dgall ogilsll anlall Cilelaall ggai]

28 Il oy plaseal (] Ciondll Gl by S5 311 oo Al 135
el GBS e el ) G a ainns iy g (6 Y1 Gl s U 3 &l
Lads by Lals OIS Gy med 4 S Sl Rl piis Ao A
G ol Akl Sl NI &5 AN O A il plasenal () BLAYL © )
O Lo dawloow Il G 35 all Olkee

Gy e 3 PISI pie 086 A (JIST s ¢l GBI g 3311 pe sy
g5 @ dsdl @ il wleld > YU oda 3 Jsl S5 3] e s gl
e rlll Lo 3 s DLWl Al il e gl e 3 d g A lgme has
o A Sl pde o g 2l a5 Y 0 0T ple Bl e o A G35l plasenY
LN el Ol a5 o5 o ) s b Ll () dld) e 4
o 0 N 3 el B o soar eoalie  gelad I3 (951 085 e A (2l syl ]
™. sl “.‘J"L\"J "':‘:?:'\*‘-5\ “.")J’L‘"} "-’Lé-;.‘" :LG*"")

o Jall O il e g 4y Sl 85 el (6 s 3 IS oo 0,5, 2155
S oS JE G RIS e Bl s il ains (o pad pnes L Ss a2l
Slbon Ll 51 Zodlel O b S (6 Sl sliall (3 48 5 (gl 05k Lo B 3l

Slel bl a2 CILYI L ez 5 IS Codndl con U G dndl il dola )|
& S - A Al il dnla )

O™, Sl O] pons el
N sl dldl el b dhaans o1, Y LY Ll 0 5 OF e Lol QUL
s el g pusend 1 Bl el ) e 63 plal Lo LaeVL adtly

(136) A. Al Aridi, How Hybrid Is Modern Warfare? (April 27, 2017). International Network
of Doctoral Studies, 2017 - 5th International Conference of PhD Students and Young
Researchers, How Deep Is Your Law? Brexit. Available at SSRN:
https://ssrn.com/abstract=3064737, p.9
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(139) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.12.

(140) See Art. 10/5 of draft Protocol II, Draft Additional Protocols to the Geneva
Conventions of August 12, 1949, ICRC, June 1973.

(141) See Art. 10/3 of draft Protocol Il, Draft Additional Protocols to the Geneva
Conventions of August 12, 1949, ICRC, June 1973.

(142) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.12.
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