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Cases of Lifting the Swiss Banking Secrecy in Financial
Crimes

Dr. Marwa Youssef Youssef Elbesiky
Doctoral Degree in Criminal Law, CMN Fellow at Centre for International
Law Research and Policy,
marwax100@yahoo.com

Banking secrecy is the most important obstacle facing the disclosure of
financial crimes especially corruption and tax crimes where criminals commit
corruption, theft, embezzlement, and tax evasion crimes and deposit their
assets in countries that have strong banking secrecy provisions such as
Switzerland in order to hide their illegal assets. Recovering those assets from
Swiss banks which have strong banking secrecy, an issue that demands
further exploration, is something that this research intends to undertake.

In this regard, this paper will analyse the Federal Act No. 955 of 1997 on
Combating Money Laundering and Terrorist Financing in the Financial
Sector. In addition, this paper will address Federal Act on the Freezing and
the Restitution of Illicit Assets held by Foreign Politically Exposed Persons.

Furthermore, this paper will address the agreement between the United
States of America and Switzerland for Cooperation to Facilitate the
Implementation of the Foreign Account Tax Compliance Act (FATCA) .

Key Words: Banking secrecy, FATCA Law, Money Laundering, Asset
Recovery, International Cooperation
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(3) The Foreign Account Tax Compliance Act (FATCA).
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(9) Loi fédérale concernant la lutte contre le blanchiment d'argent et le financement du

terrorisme( LBA).

(10) Loi fédérale sur le blocage et la restitution des valeurs patrimoniales d’origine illicite de
personnes politiquement exposées a 1’étranger (LVP).
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les banques et les caisses d'épargne« p174.

(19) V. Initiative parlementaire <Réprimer durement la vente de données bancaires -Rapport

de la Commission de 1’économie et des redevancesdu Conseil national <FF 2014 5997 6007,
p 5998. Disponible sous: https://www.admin.ch/opc/fr/federal-gazette/2014/5997.pdf
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(20) Loi fédérale concernant la lutte contre le blanchiment d'argent et le financement du
terrorisme (LBA).
Message relatif a la modification de la loi sur le blanchiment d’argent e C}&L\J\ RECERIEN|

YOV renn YO 3 8 all 5505 ST ed o (Wl 31 e
https://www.ejpd.admin.ch/dam/data/fedpol/aktuell/news/2012/2012-06-27/bot-f.pdf

(21) Cf. Alain Chablais, La nouvelle loi sur les valeurs patrimoniales d’origine illicite,
Jusletter (11 janvier 2016) ,p3¢ 4.

o 0 Al YN ST/ 25 Y18 b Lol 05l gl ool 3l gl 2 sl (YY)
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Bsalla,l5 et e UNODC oy A s ol sl gallautowrll oW1 oSt o J1 3 541 e olSUL
XYY ez Yo 4
https://undocs.org/ar/CTOC/COP/WG.3/2016/3
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https://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF-40-Rec-
2012-Arabic.pdf

M‘aﬁﬂ‘gjjx‘éw‘éb&‘ﬁuj)dw‘;&}l‘dl@uéu/)):SJJ‘&A‘E.AJ:MJAPAEJJ:J-EJ“(YZ)
éﬂ,é.j';wQL.»)B.’J\(xUéj‘_;xlz?;dy%Y\%&;c)bééb/w@-\ggﬁ\@&ﬁﬁwwuZdUS(:QJB\(TO)
.Vupc\"\\‘):}ﬁv—og.bl{)\c\"\\c\;...\..!\Q/\‘\j\QQQM\YTV&)SM%JSU&;‘WJ\.K

g26) V. CASSANI« Ursula. Les avoirs mal acquis, avant et aprés la chute du “potentat”. In:
wiss Review of International and European Law, 2010, vol. 20, n° 4, p 469.
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(27) Bureau de communication en matiere de blanchiment d'argent (MROS).
=42 (LBA 056 (o (YY) a3lll o sy MROS JLas VI e p e Sl 2 8k 5 | e g LT 3
Egmont Groupis se2 & 5205 I'Office féderal de la police(Fedpol) i 2l sV sl ol
J2 & Slsua¥l ol s Gy o shaadd w1y oY1 dsldl i 5 (FIU) U oLl ol
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https://www.fedpol.admin.ch/fedpol/fr/home/kriminalitaet/geldwaescherei.html
(28) See: Stefan Mbiyavanga, Applying the Swiss Anti-Money Laundering Act to gold
refineries« Basel Institute on Governance publications, December 2019, p 7.

(29) See: Martin Bernet, Peter Burckhardt, Freezing Assets in Switzerland: a Creditor's
Options, BLI publications, Vol 8 <No 2 , May 2007, p144.
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(31) See: Daniel Ammann/Ammann, Brunner & Krobath AG (Concept, text, editing), No
dirty Money, the Swiss Experience in Returning Illicit Assets, published by the Federal
Department of Foreign Affairs (Presence Switzerland), 2016, p8. Available under:
https://www.eda.admin.ch/content/dam/eda/en/documents/aussenpolitik/voelkerrecht/edas-
broschuere-no-dirty-money EN.pdf
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(32) V.Arrét Cour des plaintes du Tribunal Pénal Fédéral, du 12 ao(t 2009, p3.
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https://bstger.weblaw.ch/pdf/20090812_RR_2009_94.pdf Yy
Ordonnance de blocage de valeurs patrimoniales dans le  gslEY! Sl )3 e @Ua)’d (ry)

Y ~Y\MYo‘:éCE,«UEJQJ;TQEQ?‘WJJ\MS}AE)LQ%JAKL contexte de 1’Ukraine
https://www.admin.ch/opc/fr/official-compilation/2016/4823.pdf

(34) V. Valentin-Zellweger, La politique suisse en matiére de restitution d'avoirs illicites:
mythes et réalités (La version orale), Club de la Presse, Genéve, le 5 mai 2010, p2.

(35) See. Daniel Ammann/Ammann, Brunner & Krobath AG (Concept, text, editing), No
dirty money, the Swiss Experience in Returning Illicit Assets, Ibid, p4, 5, 8, 9.
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(36) See: Pedro Gomes Pereira, Mutual legal assistance :International Centre for Asset
Recovery, Basel Institute on Governance, Tracing Illegal Asset: A Practitioner’s Guide,
2015, p33.
o A AU Al il Eea 315 4500 U1l o WL (s g b 5 g0, Sl 2 i1 (YY)
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(38) L’office Fédéral de Justice (OFJ).
(39) V. CLAUDIA LILIANA, Le secret bancaire suisse a 1’actualité fiscale européenne,
researchgate publication, 2007, 123,124. Available under:
https://www.researchgate.net/publication/46564789 Le_secret_bancaire_suisse_a_l'actualit
e_fiscale_europeenne?fbclid=IwAROSH4yBsgpvRMTsnJOIWGGs6pyps-QY -x06A-
QKvsWhbpxpuv2AXgPg6l4U
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(40)V. Maurice Harari, Corinne Corminboeuf Harari <Entraide internationale en Matiére

pénale et ransmission anticipée a I’Etat requérant, Helbing Publications, Béle, 2016, p. 77 a
95.
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(41) V. Extrait de I'arrét de la lle Cour de droit public dans la cause X. contre Département

fédéral des affaires étrangéres (recours en matiére de droit public) 2C_97/2014 du 13
décembre 2014. Disponible sous:
http://relevancy.bger.ch/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F141-1-
20%3Afr&lang=fr&type=show_document&fbclid=IwAR1iJuXjrl6g7SvwaZptgXtrgkLQP
HkOmZU6DhSXbuG-FnhJz9gYWMEOheg
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https://www.unodc.org/documents/treaties/UNCAC/WorkingGroups/workinggroup2/2016-
August-25-26/V1605155f.pdf
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(43) V. ATF 1411 20 consid. 6.2.2, BGE 141 1 20 S. 31. Disponible sous:
http://relevancy.bger.ch/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F141-1-
20%3Afr&lang=fr&type=show_document

YOV renn Y0 3 85l 5,05 ST o (CFS (g sl (218N ol 3 50 2 il 5al) (£18)
https://www.admin.ch/gov/en/start/dokumentation/medienmitteilungen.msg-id-
53048.html?fbclid=IwAR2vmRAC5f3JvuY CjOxd1epbOlxyGQcYriae6QHYeMzWpDT1
iICA14biXY
(45) V.Arrét du 13 mai 2019« Tribunal AdministratifFédéral« p 4 <16.
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(46)V. Message relatif a la loi sur les valeurs patrimoniales d’origine illicite, Ibid. «p 5131«
5132 5166.

(47) V. Portée de I’art. 7 LVP par rapport a I’art. 9 LBA« Département fédéral des affaires
étrangeres« DFAE publications: 2017« p1. Disponible sous
https://www.eda.admin.ch/dam/eda/fr/documents/aussenpolitik/finanzplatz-wirtschaft/07-
Tragweite-srvg-7-gwg-9_fr.pdf
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https://journals.nauss.edu.sa/index.php/ AJFSFM/article/view/731/pdf?fbclid=IwAR3F0gM
m8cILglA22EH1Z7Mr5zPzZGmp41tYJPUM7eaS7iKuvuPruEPDCTI
(49) V. Alain Chablais, La nouvelle loi sur les valeurs patrimoniales d’origine illicite« Ibid.,
p6,7,8.

(50) See: Gretta Fenner, Zinkernagel, Emerging Trends in Asset Recovery, Peter Lang AG,
Internationaler Verlag der Wissenschaften Publications, 2013, p179.
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(51) See. Mark V. Vlasic and Gregory Cooper, Beyond the Duvalier Legacy: What New Arab
Spring Governments Can Learn from Haiti and the Benefits of Stolen Asset Recovery, Nw.
J. Int'l Hum. Rts¢ 19 (2011), p19, 26.
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(53)V. Message du Conseil fédéral a I'Assemblée fédérale concernant le Traité d'entraide
judiciaire en matiére pénale conclu avec les Etats-Unis d'’Amérique, p582.
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https://www.irs.gov/businesses/corporations/fatca-information-for-individuals
P SV 2l Y1 056 J s Sl ghall e s sald 5
http://www.irs.gov/Businesses/Corporations/Foreign-Account-Tax-Compliance-Act-
FATCA.
kil The Automatic Exchange of Information on Financial Accounts (AEQI) ;s ;e Jy 500 (00)
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https://www.sif.admin.ch/sif/en/home/multilateral/steuer_informationsaust/automatischer-
informationsaustausch/automatischer-informationsaustauschl.html
(56) International Mutual Assistance in Criminal Matters: Guidelines, federal Department of
Justice and Police FDJP Publications, 9th edition 2009 (Case law as of May 2010), p22.
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https://www.sif.admin.ch/sif/fr/home/bilateral/amerika/vereinigen-staaten-von-amerika-
usa/fatca-abkommen.html
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https://www.newsd.admin.ch/newsd/message/attachments/35175.pdf

(61) Loi fédérale sur la protection des données (LPD).

(62) V. Message relatif a I’approbation et a la mise en ceuvre de 1’accord FATCA entre la
Suisse et les Etats-Unis, p 2807.
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https://www.sif.admin.ch/sif/fr/home/dokumentation/medienmitteilungen/medienmitteilung
en.msg-id-60824.html
https://www.sif.admin.ch/sif/fr/home/bilateral/amerika/vereinigen-staaten-von-amerika-
usa/fatca-abkommen/fatca-qualifikationsgremium.htmi
(64) See: George Turner« Access to Swiss banking information for developing countries
hangs in the balance« 2017. Available under:
https://www.taxjustice.net/2017/09/07/swiss-banking-information-developing-countries/
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(65) V. Message relatif a la loi fédérale sur des mesures visant a faciliter le réglement du
différend fiscal entre les banques suisses et les Etats-Unis d’ Amérique, p3464, 3466.
https://www.admin.ch/opc/fr/federal-gazette/2013/3463.pdf
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(66) See: Pedro Gomes Pereira, Asset Recovery in the Western Balkans a Comparative
Analysis of Legislation and Practice, Regional Anti-Corruption Initiative (RAI), Advice on
Individual Rights in Europe (AIRE) Publisher, 2018, p24.

(67) International Mutual Assistance in Criminal Matters: Guidelines, Ibid, p8.

(68) See: Art. 3(1) Convention on European Convention on Mutual Assistance in Criminal

Matters.
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2. Le Message relatif a la loi fédérale sur des mesures visant a faciliter le
reglement du différend fiscal entre les banques suisses et les Etats-Unis
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3. Le Message relatif a la loi sur les valeurs patrimoniales d’origine illicite.
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315 [2021 11gis] _m 1443 Jg3I g1~ Ogilaillg alill 3aell]

Published by Arab Journals Platform, 2021

47



[adllall @llyall @6 dppugul dropaall dywll go) Cidla]

FRECTPON [ PR
Ml gl Gpanll =gl ol e S el Gl E5e -
55 o) 3 Bl eVl s e ¥ il sl 3551 ol s L
AERR wk.m.oi 26 «CAC/COSP/WG.2/2016/CRP.2 Vj) daly ‘g_.,..;\j;.-\
S Y= VA g ol oslall el bl A plesl -
o5 WS Bl Ul sk e 0wl YT ST /U

.CTOC/COP/WG.3/2016/3
o I @314 2 Gols
http://www.admin.ch/opc/fr/ @EYI ”uf““’«"“ C:g)l‘
CFS 5 s 3ol
https://www.fedpol.admin.ch/fedpol/fr MROS St o | C’)l‘

http://www.irs.gov/Businesses/Corporations/F S e A I
oreign-Account-Tax-Compliance-Act-FATCA <A A S A Cffl
i)

https://www.sif.admin.ch/sif/en/home Pl BLAW I @)M

SFI
https://www.unodc.org vﬂ‘ xSl ol C‘f"’l‘

o=l Al sasdd
UNODC i, 41 5
http://relevancy.bger.ch TAF 1.5k Wjj\ Cf*u

https://www.fatf-gafi.org/ ' | ie M s Jj\ C° j,U
(o) L}U.\

[0gilélg doil alra ~0gilily duwalAll diu un

https://digitalcommons.aaru.edu.jo/sharia_and_law/vol88/iss88/5

48


http://www.admin.ch/opc/fr/classified-compilation/19810037/index.html
https://www.fedpol.admin.ch/fedpol/fr
http://www.irs.gov/Businesses/Corporations/Foreign-Account-Tax-Compliance-Act-FATCA
http://www.irs.gov/Businesses/Corporations/Foreign-Account-Tax-Compliance-Act-FATCA
https://www.sif.admin.ch/sif/en/home
https://www.unodc.org/
http://relevancy.bger.ch/
https://www.fatf-gafi.org/

[l cangy sgpa 5]

http://www.legislation.gov.uk iyl ol 22l o 1 2350
http://www.oecd.org/dac/ Osbdl Akl ewJl Kl

OECD&.oJl 5 55l
https://www.coe.int/en/web/portal Ls, j ol I Ce Sl
https://star.worldbank.org Sliws,sld ) S Cfﬁl‘
https://www.rhf.admin.ch/ Jaadl 5,05 ) Rl Cfﬁl‘

(DFIP) & ps ol o 201

Arabic references are romanized

1- Ahmad Fathi Srur, alwasit faa ganun aleuqubat algism alkhasu:
alkitaab alawal aljarayim almudirat bialmaslahat aleamati, dar
alnahdat alearabiati, algahiratu, 2016.

2- Muhamad Eabd Allatif Farj, alhimayat aljinayiyat lil'iitiman
almasrifii: dirasat tahliliat tasiliat mugaranati, matabie alshurtati,
algahiratu, 2006.

3- Mahmoud Sherif Bassiouni w / Khaled Mohieldin, alwathayiq
alduwaliat walagalimiat almaeniat bialeadalat aljinayiyati: aljuz'
althaani - aljarayim alduwaliat waltaeawun alduwaliu, altabeat
althaalithata, dar alnahdat alearabiati, algahiratu, 2012.

4- Mahmoud Sherif Bassiouni, aljarimat almunazamat eabr alwataniati,
altabeat alawli, dar alshurugi, algahiratu, 2004.

5- Mahmoud Sherif Bassiouni, ghasl al'amwal alaistijabat alduwliat
wajuhud almukafahat al'iiglimiat walwataniat - dar alshurugi,
altabeat al'awli, 2004.

6- Marwa Youssef, aliat altaeawun alduwaliu li‘iistirdad al'amwal
almuhhirbt fi daw' algawanin w almawathiq alduwliati, bidun dar
nashr, 2021.

7- Naeim Maghbaghb, tahrib al'amwal walsiriyat almasrifiat 'amam
algada’ aljazayiyi, dirasat fi alganun almugaran - manshurat alhalabi
alhuquqiati, bayrut, 1986.

8- Naeim Maghbaghb, nazariaat fi algawanin almasrifiat waladariat
walmadaniati, dirasat fi alganun almugaran - manshurat alhalbi

317 [2021 11gis] _m 1443 Jg3I g1~ Ogilaillg alill 3aell]

Published by Arab Journals Platform, 2021 49


http://www.legislation.gov.uk/
https://www.rhf.admin.ch/dam/data/rhf/rechtshilfefuehrer/muster/muster-ersuchen-strafrecht-f.pdf

[adllall @llyall @6 dppugul dropaall dywll go) Cidla]

alhuquaqiati, altabeat al'awli, bayrut, 2008

9- Theodore. Greenberg, Linda M. Samuel, Wingate Grant, Larisa
Gray, aistirdad al'usul almanhubati: dalil lilmarisat alhasanat bishan
musadarat al'usul dun alaistinad ‘iilay hukm ‘iidanat - markaz
alahram lilnashr waltarjamat waltawzie muasasat al'ahrami,
algahiratu - altabeat alearabiatu, 2011.

10- Jean- Pierre Brun, Larissa Gray, Clive Scott, Kevin M. Stephenson,
dalil astirdad al'usul almanhubat: murshid lilmumarisina, altabeat
alearabiati, markaz alahram lilnashr waltarjamat waltawzie muasasat
al'ahrami, algahiratu, 2013.

11- Paul Morcos, bayn mukafahat tabyid al'amwal watamwil al'iirhab
walhifaz eali alsiriyat almasrifiat fi lubnan - manshurat majlis
alnuwaab allubnanii, bidaem barnamaj al'umam almutahidat
al'anmayiyi UNDP, 2009.

12- Mahmoud Sherif Bassiouni, aietibarat alsiyasat fi altaeawun bayn
alduwal fi almasayil aljinayiyati, 1992.

13- Marwa Youssef, dawr almusaeadat alganuniat almutabadalat bishan
tajmie al'adlit fi gadaya aistirdad alamwal almuharabat kharij albaladi,
almajalat alearabiat lieulum al'adilat aljinayiyat waltibi alshareii -
jamieat nayif lilnashr, alrayad, almujalad 1, aleadad 8, disambir 2018.

14- Hatem Madi, waragat eamal mugadimat min alwafd allubnanii ali
almutamar althaalith liruasa' almahakim aleulya fi alduwal alearabiat
fi jumhuriat alsuwdan (almuneagad fi mabin 23-25 /9/2012).

15-May Najjar, hayyat altahqgiq alkhasat bilubnan , warshat eamal -
tajmid al'usul watatbig nizam aleuqubat emlan bigararay majlis al'amn
lil'umam almutahidat ragami 1267 lisnih 1999 w 1989 lisnih 2011,
alribati, 5 -7 yuniu 2013.

[0gilélg doil alra ~0gilily duwalAll diu um

https://digitalcommons.aaru.edu.jo/sharia_and_law/vol88/iss88/5 50



[l cangy sgpa 5]

319

Published by Arab Journals Platform, 2021

[2021 11gis] _m 1443 Jg3I g1~ Ogilaillg alill 3aell]

51



	Cases of Lifting the Swiss Banking Secrecy in Financial Crimes
	Recommended Citation

	Cases of Lifting the Swiss Banking Secrecy in Financial Crimes
	Cover Page Footnote

	1

