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The Right to Happiness between Legal Basis and Judicial
Practice: A Comparative Constitutional Study

Dr. Tarek Abo EI Wafa
Assistant Professor-Public Law-College of Law- UAEU

drtarek@uaeu.ac.ae

Abstract:

The title of our research may surprise or astonish some people, as
happiness, in fact, is something that is sought inside the man’s body, which
makes it searched for and studied as a psychological and philosophical matter,
not a legal one. However, this matter is aroused in the western legal
jurisprudence a long time ago in terms of acknowledging it as one of the
human rights. In reality, we can say that the supposed purpose of every law
and every right embodies in achieving happiness for man. In other words, we
can say that law and right are originally created for man’s happiness.

In this research, we tried our best to tackle the matter of happiness from a
legal point of view. And whether it is possible to look at it today, not as a
feeling or a sensation that philosophers and sociologists care about, nor a far-
reached and impossible-to-imagine idea as a worth-taking right for man, but
as a legal right protected by a lawsuit.

At the start of the 18th Century, happiness gradually began to appear in
the human rights related legal texts, then in the constitutions. Since the
American Independence Declaration in 1776, that stated happiness is an
original right for a person and can’t be ill-used. Then, appeared in the two
declarations of the French human rights in 1789 and 1793, which regarded
happiness as a target for community. Then appeared in the constitutions of
Japan, North and South Korea, Turkey, Niger, Bhutan Kingdom and Egypt.
Then, appeared recently when the UAE issued new local legislations in 2020.
Happiness started to indulge in legal texts that represent the top of the
legislative pyramid in many countries. Today, happiness stands high (as a
human right) in more than 20 countries, and this number increases if we
considered constitutions that included it away from the frame of rights. In
addition, a lot of countries started targeting happiness in their economic and

n [2021 gllg) m 1442 danllgi - Ogilailly gilwll yxell]

Published by Arab Journals Platform, 2021


mailto:drtarek@uaeu.ac.ae

[@ibasll Gulaillg igilall guludl o sxlewll @& Gall]

developing programs. The UAE was the first in the world to set up a Ministry
of Happiness in 2016.

Constitutional judiciary was not far from that legislative development in
terms of the right of happiness. Although there wasn’t an obvious and direct
judicial obligation for that right till date, judiciary in many countries has
become more open to accept lawsuits based on the constitutional reference of
that right, especially in confirmation of other rights, either mentioned in the
constitutional text or not. Also, constitutional judiciary in various countries
accepted lawsuits regarding that right on the basis of setting up a balance
between public and private interest for the pleasure of people and for
guaranteeing the respect of other basic rights of individuals.
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(14) Carole NIVARD, « Les fondement internationaux du droit au bonheur et leur justiciabilité », Le
droit au bonheur, Collection Colloques & Essais, Institut Universitaire Varenne, LGDJ, 2016, p. 325.
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Karel VASAK, "Human Rights: A Thirty-Year Struggle: The Sustained Efforts to give Force of law to

the Universal Declaration of Human Rights", UNESCO Courier 30:11, Paris: United Nations
Educational, Scientific, and Cultural Organization, November 1977.
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Ryan RYNBRANDT, The Pursuit of Happiness, Collin College, Paper Prepared for the Western
Political Science Association 2016 Annual Conference in San Diego, CA, p. 1
https://www.academia.edu/40386871/The_Pursuit_of Happiness.
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"We hold these truths to be self-evident, that all men are created equal, that they are endowed by their
Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of
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(24) Art 1 "That all men are created equally free & independent, & have certain inherent natural Rights,
of which they cannot, by any Compact, deprive or divest their posterity; among which are the
Enjoyment of Life & Liberty, with the Means of acquiring & possessing property, & pursuing &
obtaining Happiness & Safety".
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« Les représentants du peuple francais, constitués en Assemblée nationale, considérant que I'ignorance,
I'oubli ou le mépris des droits de I'nomme sont les seules causes des malheurs publics et de la corruption
des gouvernements, ont résolu d'exposer, dans une déclaration solennelle, les droits naturels, inaliénables
et sacrés de I'nomme, afin que cette déclaration, constamment présente a tous les membres du corps social,
leur rappelle sans cesse leurs droits et leurs devoirs ; afin que les actes du pouvoir législatif, et ceux du
pouvoir exécutif, pouvant étre a chaque instant comparés avec le but de toute institution politique, en
soient plus respectés ; afin que les réclamations des citoyens, fondées désormais sur des principes simples
et incontestables, tournent toujours au maintien de la Constitution et au bonheur de tous ».
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« Le but de la société est le bonheur commun. Le gouvernement est institué pour garantir a

I’homme la jouissance de ses droits naturels et imprescriptibles ».
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Nicolas BERGEMAN, quelle place pour le bien-étre entre droit et bonheur ? étude d’un
rapport juridique médiatisé, RRJ- Drmtprospectlf 2012-1, p. 56.
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CIADH, 27 Novembre 1997, Loayza Tamayo vs : Peru, Repara ciones Y costas, SS 147-148.
(32) C. NIVARD, Les fondements internationaux du droit au bonheur et leur justiciabilité,

Le droit au bonheur, RERDH, Collection Colloques & Essais, Institut Universitaire Varenne,
LGDJ, 2016, p. 331.
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« The State shall strive to promote those conditions that will enable the pursuit of Gross
National Happiness ».
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J. Bart, « 1793, de I’utopie au mythe », in La Constitution du 24 juin 1793. L’utopie dans le droit public frangais?
Actes du colloque de Dijon, 16-17 sept. 1993, Editions universitaires de Dijon, pp. 355-363.

(57) article 44, Constitution du 16 thermidor an X: « Le serment est ainsi congu: Je jure de maintenir la Constitution,
de respecter la liberté des consciences, de m'opposer au retour des institutions féodales, de ne jamais faire la guerre
que pour la défense et la gloire de la République, et de n'employer le pouvoir dont je serai revétu que pour le bonheur
du peuple, de qui et pour qui je l'aurai recu. ».

(58) La Constitution de I'An XI1 - Empire - 28 floréal An X1 article 53 : Le serment de I'Empereur est ainsi congu :
« Je jure de maintenir I'intégrité du territoire de la République, de respecter et de faire respecter les lois du concordat
et la liberté des cultes ; de respecter et faire respecter I'égalité des droits, la liberté politique et civile, I'irrévocabilité
des ventes des biens nationaux ; de ne lever aucun impdt, de n'établir aucune taxe qu'en vertu de la loi ; de maintenir
l'institution de la Légion d'honneur; de gouverner dans la seule vue de I'intérét, du bonheur et de la gloire du peuple
francais. ».

(59) Félicien LEMAIRE, Le Bonheur, un principe constitutionnel? Aux confins du droit: Mélanges Hommage
amical @ Xavier Martin, Presses universitaires juridiques de Poitiers, LGDJ-Lextenso éditions, 2015, p.275.
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« The Haitian people proclaim this Constitution: To guarantee their inalienable and imprescriptible

rights to life, to liberty and to the pursuit of happiness; in accordance with their Act of Independence
of 1804 and with the Universal Declaration of the Rights of Man of 1948».
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"«RECOGNISING the inherent dignity and the equal and inalienable rights of members of
the human family as the foundation for freedom, justice, welfare, fraternity, peace and unity;
REAFFIRMING that these rights include the rights of the individual to life, liberty and the
pursuit of happiness free from all types of discrimination»
(63) «<SOLEMNLY pledging ourselves to strengthen the sovereignty of Bhutan, to secure the

blessings of liberty, to ensure justice and tranquillity and to enhance the unity, happiness and
well-being of the people for all time; », Preamble 2.
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(64) « The State shall strive to promote those conditions that will enable the pursuit of Gross
National Happiness. », Art. 9/2.

(65) «The Government shall protect and strengthen the sovereignty of the Kingdom, provide
good governance, and ensure peace, security, well-being and happiness of the people. », Art.
20/1.

(66) « May His being remain unchanging, and the Kingdom prosper, May the teachings of
the Enlightened One flourish, May the sun of peace and happiness shine over all people. »
Second Schedule, The National Anthem of Bhutan
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Cécile CHASSAGNE, Participation citoyenne et droit au bonheur, collection colloque &
Essais, Institut Universitaire Varenne, LGDJ, 2016, p.171.
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(71) Félicien LEMAIRE, Le bonheur, un principe constitutionnel ? Op.cit., p.279.
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(72) Claudia SENIK, L’économie du Bonheur, Editions du Seuil et La République des Idées,
2014, p. 7.

[2021 gllg) m 1442 danllgi - Ogilailly gilwll yxell]

Published by Arab Journals Platform, 2021

35



[@ibasll Gulaillg igilall guludl o sxlewll @& Gall]

%J.;w‘:uu\M\&@@-\M@#,éﬁwg@\,&:}wc&w
eI Slaly et rand w5 85land) O LpaSt Sl (3 L) L2 Y 2aSl
U3 U ol o el N1 ot 5] ol ) o p Y1 0T 3610 Y " T
MM o) G b aalandl & IT 55 ) e enll ik ol gt 5 5l 5 bl 5L o o
3301 eG g 5 SN os B3l de 2l 83 b (g sl 1 O daad (35
GV 0580 STl Lol VI Sl bV e sde 332 5 2 ety 35
2 s \.‘u:caL;iL_&j .<Vf>s>w\o.l,ngldyjjbwuv.&cwsﬁu,tzj
"o el 1" e g s M OAN AL g Lo 2kl Sladl G asland! Je 2
by 1 sle] 3 ealeds Jomd O Lels o 15 50 ¥1= 0 g3l a5 oo izel 3 L O
(P b o stl) a1 1A 045 01 0o aslandl 332 Lo deles I JIp-Y1 s
Jo8 5ol O s s VAET GULIL granddl o VY 83l a0 ey Gl 1 i 5
M A e S 05380 (s w21 (3 GaladSLzel

Lo 3 el 00 L ol 2l sl G aslacdl do ol O J i)l sy ciaad) 35

il L) SLal) G i o gl oty |6 UL e b o(3le "Gta" )
AL O A o 0l G ST S0 L) e A1 2121 o sl sls
e A sl Lys 3 Eial) Gy Balacl) G sk ) any e | sikel 0l 5 (A5
3 oo S Ly 5" Gl oda 0115 S5 (o ol (V€T ST YV oLl
Al bl O S .09 i] o La S s s3lanl rllaas OIS 0L "L as

by = &y gy = A3La3 Y+ &d ) (03 palall = &) gmeld) LS YT = Ll 5l 1 2aSoudl (VYY)
N E- 8144y

(74) Félicien LEMAIRE, A propos du bonheur dans les constitutions, art. cit. P. 114.

(75) Jean MORANGE, Propos introductifs, La valeur du droit au bonheur, une

fondamentalité incertaine, in Le droit au bonheur, RERDH, Collection Colloques & Essais,
Institut Universitaire Varenne, 2016, p. 201.
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(82) Voir, Etienne PICARD, Le droit au bonheur est-il juridiquement concevable au sein
d’un Etat de droi ? le droit au bonheur, RERDH, collection colloque & Essais, Institut
Universitaire Varenne, LGDJ, 2016, pp. 252-253.
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(87) Nicolas CHIFFLOT, Le bonheur a-t-il la substance d’un droit fondamental ? Op. cit. P. 205.
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(19152) F. LEMAIRE, A propos du bonheur dans les constitutions, R. F. D. A., n° 1/2015 - P.

(96) Franklin v. New Jersey Dept. Of human Serv., 225 N.J. Super. 504 (1988) 543 A.2d 56.
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(98) Daugherty v. Wallace, 87 Ohio App.3D 228, 621 N.E.2nd 1374.
(99) Amicus Curiae Brief of The Urban Morgan Institute for Human Rights at 43-46,
Daugherty (No. 92- 1206) [hereinafter Morgan Institute Brief].
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Meyer v. Nebraska, 262 US 390 (1923); Board of Regents of State Colleges v.Roth, 408 U.S.
564 (1972).
(102) «All men are by nature free and independent, and have certain inalienable rights,
among which are those of enjoying and defending life and liberty; acquiring, possessing, and
protecting property; and pursuing and obtaining safety and happiness».
(103) Billings v. Hall, 7 Cal. 1 (Calif. 1857).
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(104) Charles L. BLACK, Further reflections on the constitutional justice of livelihood,
Columbia law review, VOL. 86 OCTOBER 1986, NO. 6, p. 1107.
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(105) See, Joseph Ellis, American Creation, Alfred A. Knopf, 2007, p. 55 -56.

(106) Charles L. BLACK, Further reflections on the constitutional justice of livelihood, ibid,
p. 1105.

(107) Ibid, pp. 1105-1106.

(108) See, JAMES M. BURNS & STEWART BURNS, A PEOPLES CHARTER 26-28
(1991), note 94, at 41.

(109) Bert B. Lockwood, R. Collins Owens, and Grace A. Severyn, Litigating State
Constitutional Rights to Happiness and Safety: A Strategy for Ensuring the Provision of
Basic Needs to the Poor, 2 Wm. & Mary Bill Rts. J. 1 (1993), p. 15.
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(110) Charles M. WILTSE, The Jeffersonian tradition in American democracy (1935),
quoted in Ganter, supra note 94, at 559 n.29.

(111) Ryan RYNBRANDT, The Pursuit of Happiness, Collin College, Paper Prepared for
the Western Political Science Association 2016 Annual Conference in San Diego, CA,p. 26,
https://www.academia.edu/40386871/The_Pursuit_of Happiness.

(112) Myers v. Defiance, 36 N.E.2d 162, 166-67 (Ohio Ct. App. 1940).

IV G2 055 GBI 5 e Ky ¥ Gy &ie B 83l 3 515 Ll e 1 3 G o BN (1Y)
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Ambre LAPLAUD, Le droit médical : inhibiteur du droit au bonheur ? Le droit au bonheur,
RERDH, Collection Colloques & Essais, Institut Universitaire Varenne, 2016, pp. 101 et
suiv.
(114) See, Charles L. Black, Jr., Further Reflections of the Constitutional Justice of
Livelihood, ibid. 1103 (1986).
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(115) Anne-Blandin CAIRE, De I’hypothése d’une justiciabilité du droit au bonheur, « Le
droit au bonheur », Institut Universitaire Varenne, Collection Collogues & Essais, LGDJ,
2016, p. 302.
rll3 & il caalendl Glas dT 52 L SNV )
Définition du CNRTL, « Bonheur », (http://www.cnrtl.fr/definition/bonheur), 2014-11-29.
Y AOL g aSUe s e Y /40 (VIY)
(118) Emilie CHEVALIER, Le bonheur, clef de volte du systéme politique: réflexion sur

I’expérience du Bhoutan, Le droit au bonheur, RERDH, Collection Colloques & Essais,
Institut Universitaire Varenne, 2016, pp. 25 et suiv.

[ogilallg doii alaa ~0gililly dual Al diu l]

https://digitalcommons.aaru.edu.jo/sharia_and_law/vol87/iss87/1

54


http://www.cnrtl.fr/definition/bonheur

[Lagh gif (gl 5]

— LTS ey gl ool fpn g Lolie Babandd o s 05 s 35 LS yale
Lo sl p 5k s lgald Sl g Balandl 522 e Jonll ) (o Gl s L= 5 3 Allns
.(\\‘\)Leﬁ\j_.,.[_3

ads 075 all iLall S (3 gledl O Jpll (Say s S5 claid
el 2 b aslandl GiE (3 Ol s OBIST L 5 doenall s 22 U1 (3 2ot (L)
la ISt & oo 1V 0 o Qo1 o2 el Jo 8 il Al s L) il p o5
Tk L 92 S Fonay L) A D L) § o 1 2l 8 OB 52 OT LS Y Y+ oLl
Ji dy dls dele 5,23 £4,TVY delyy el YN0 ple (35 (05 S o)
pots WOV Sl Ul el JBd 1S cppenll Lile Ll le ) OB il
dng el Sl I Dy Sl

U2 & Gl] S5 8051 o5 23085 e G Shds 25 06 &2 0 el JS Jes
OV G A (g5l e OIS Ol g edats ol ol Y1 Lo n s 55 iy T 5 casland]
el Y ol sl 5 b e e Y sland| OF (g Ll OF

ssbendl (8 1 dlee] & s A eladl (b e ga (bl i (3 oles o L OIS 13]5
o s bl G s (o AT WIS 0 il dab 55 G &L eslize S
QI Gl 4 s bs g gl M1 amdy O g2 5y ()1 BLAN Lol

~ dhate s Aol Lol s oliasil Las 1 a to3ls Aasl 4 p 58 Joe JS 3 LS 0535 0F 2 (119)
B 5 grns n Y [0 0 B3 (3 ol et ) oS = Bl Bl s 015 250 501 23001 A Lo BLL
X AL,

o T A+ Ul LS e g ey o kS CATTA O 5 Al W1 a L s (Y )

[2021 gllg) m 1442 danllgi - Ogilailly gilwll yxell]

Published by Arab Journals Platform, 2021

55



[@ibasll Gulaillg igilall guludl o sxlewll @& Gall]

olacdl 8 5 s 3 SLadll a5 Al

S Sl G i pe 4l )lad
Gl sl e 55 01 8y A1 5 sl 2l oy s 53l G 541 0L Ol A
U2 el eV &L Gl (G 1 gLl 5 larlly Zaladdl OUIKENT sl Y iS5 Y
o 4O 5 G 1da A e 35 L ol ISKEY) ey T 3 Lt LIS oy
O 5%z \S «s 2T Dl 1 G g s G Vs 515 5 5ol (Sl b 5 5kl (s
o ) G ozl G pon Lo slae Wl o ) onndl 8 sl 83l (33,401 G 050

el Babandl o 3l salandl (25l 28 AT g sl S )

g5 Gl ] Lol Ee gl slandl g ) (3 G o (0B e b
G e Gl @ A5 b W55 g s Aol dld Sl e (oLl e
i ey B il DU 151 e bl L] ) ool ol Lo s O 3 OLLSY
Sl G plowa ¥l 18 S ol ! g ) (3 GA1 o 0L sl ] el 5531
ronil el salandl 332 (§ ealog U3 OF bl Jo il doles Zndall oL 5505
150 N 1 A 3 s e JSCas Sz OF islandl 3 A1 0L e OF 5y 10Sa
el a2 o d 32 0 A 83l O pand ] oY ey gV A1 (3 A1 OIS
G G e o I llall elis] 015 clgiioed i g im ) Jola 1 Lt
crony # b o o Y L elpllahen (o] U o 850l 030 ol g2 0T 0 iy 330and|
A1 8,S8 (Gl wdB— g olal Jom o 52 1 oY1 515 p s ]

Ty

V..;.sbw 5

(121) Etienne PICARD, Le droit au bonheur est-il juridiquement concevable au sein d’un
Etat de droit? le droit au bonheur, RERDH, collection colloque & Essais, Institut
Universitaire Varenne, 2016, p. 260.
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(122) Aurélien-Thibault LEMASSON., Rapport de synthése sur le droit au bonheur, le droit au
bonheur, RERDH, collection colloque & Essais, Institut Universitaire Varenne, 2016, P. 342.
HUUYE BHIQRAD)
Thomas HOCHMANN, La recherche du bonheur en droit allemand : la liberté générale
d’agir, réseau européen de recherches en droits de ’homme, Le droit au bonheur, LGDJ,
2016, pp. 129-139 ; Aurélien-Thibault LEMASSON., Rapport de synthése sur le droit au
bonheur, le droit au bonheur, RERDH, collection colloque & Essais, Institut Universitaire
Varenne, 2016, P. 337-347.
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(125) BVerfGE 6, 32, p. 34.
(126) BVerfGE 55, 159 (5 _wés: 1980), p. 165.
(127) BVerfGE 54, 143 ,Taubenfitterungsverbot, (23 s 1980), p. 144.
(128) BVerfGE 80, 137, Reiten im Walde, (6 «x25 1989), pp. 152 s.
(129) BVerwGE 76, 60 (27 2w 1983), p. 62.
(130) BVerfGE 59, 275, Schutzhelmpflicht, )16 4x15: 1982), p. 278.
(131) See, Jibong Lim, Pursuit of Happiness Clause in the Korean Constitution, Journal of
Korean Law, vol. 1, n° 2, 2001, pp. 71-103.
(132) Territory v. Ah Lim, 24 P. 588 (Wash. 1890), Blincoe v. State, 204 S.E.2d 597 (Georgia
1974); National Org. For Reform of Marijuana Laws v. Gain, 161 Cal. Rptr.181 (Calif. 1979).
(133) Edmondson v. Pearce, 2004 OK 23, 91 P. 3d 605 (Okla. 2004)
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Imposition of Duties of Military Service only on Men, 22-2(B) KCCR 446, 2006Hun-Ma328,
November 25, 2010.
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(144) M. FATIN-ROUGE STEFANINI et L. GAY Du consentement au pouvoir aux
conditions de vie décentes. Itinéraire(s) du bonheur en droit et contentieux constitutionnels
compares, Institut Universitaire Varenne, LGDJ, 2016, Le droit au bonheur — Collection
Colloque &Essais, p. 316.

(145) M. G. Paulsen, « « Natural Rights » - A Constitutional Doctrine in Indiana », Indiana
Law Journal, 1950, vol. 25, n° 2, pp. 23-27.
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(146) Indiana Suprem Court, Hermann v. State, 8 Ind 545 (1855), <lxX kil Beebe v. State, 6
Ind. 510 (1855).

(147) J. R. Grodin, « Rediscovering the state constitutional right to happiness and safety »,
25 Hastings Const. L.Q., 1997, n° 20, pp. 23-27.

(148) See for example, Supreme Court of New Jersey, In Re R. P., 754 A. 2d 615, NJ Super.
App. 2000.
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(149) Melvin v. Reid, Court of Appeal of California, Fourth District, 28 fév. 1931, 112
Cal.App. 285 (Cal. App. 1931)
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State v. Williams, n° 97-L-191, 1999 WL 76633 (Ohio Ct App. 1999)
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Disclosure of the Identity of Sex Offenders Convicted of Acquiring Sexual Favors from Minors
in exchange for Monetary Compensation, 15-1 KCCR 624, 2002Hun-Ka1l4, June 26, 2003.
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(151) Loving v.Virginia, 388 U.S. 1 (1967).

(152) Mariage Limitation Case, 16 juillet 1995, 95 heonga 6-13.

(153) See, Jibong Lim, Pursuit of Happiness Clause in the Korean Constitution, ibid, pp. 73-74.
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Langdon v. Sayre, 168 P. 2d 57, Cal. App. 2. Distr. (1946).

(157) See, Paola V. Jaime Saenz, Morris v. Brandenburg: Departing from Federal Precedent
to Declare Physician Assisted Suicide a Fundamental Right Under New Mexico’s
Constitution, 48 N.M. L. Rev. 233 (2018). Available at:
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(158) Morris v. New Mexico, 13 janvier 2014, (New Mexico, 2d. Dist. Ct).
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(160) Voir M. FATIN-ROUGE STEFANINI et L. GAY Du consentement au pouvoir aux
conditions de vie décentes. Itinéraire(s) du bonheur en droit et contentieux constitutionnels
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