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Abstract 

      This study aims to examine legal mechanisms that have been employed to modernise 

Jordan's family law No 36 of 2010. It can be noted that Jordan's family law has been 

amended frequently and noticeably in last 80 years. Many new amendments to this law 

have been taken place with the aim of addressing issues of the family life and marital 

relationship as well as protecting and supporting rights of women and children in 

particular. The researcher seeks to investigate the extent to which legal amendments to 

Jordan's family law have made a real progress in promoting the application of this law as 

well as dealing with issues of the family life in line with the guideline of Islamic law. 

 
 ملخص

)رلآليتتتال رلوانونيتتتس رلتتتت  ورنتتتل وتتت  واتتتةنس يتتتانو  ر  تتتور  رل  اتتتيس  تناولتتتل رلسةراتتتس رل:واتتتو:س       
( أهم رلإ كاليال رلتت  تاتاة  تو  ت تسيا هتذر رلوتانو  ورلتجاذنتال نتي  -لمسةراس ا  ر ةس  أن:وذج -رلإالا:يس 

ذر رلوانو ، و:نر:ال  ووق رلإناتا  رلتت  رلتياةرل رلإالا:يس رلت  ت او  رل: اورس ومى رلانغس رل ةويس له
رلغةينتتس  ر ن:تتاىلتعتتسي  رلوتتانو  ن:تتا يناتتجم :تت  نعتت   ؛ت تتاو  ::اةاتتس رلاتتغوىال ومتتى رلتتسو  رلإاتتلا:يس

رلنعيتتسع وتت  :نتتاسي رل تتةيعس رلإاتتلا:يسب وأ تتاة رلنا تتا ضلتتى نعتت  هتتذا رلاتتغوىال وتت  انايتتا رلن تتا رلتتت  
 تتاة رلنا تا يتانو  ر  تور  رل  اتيس رنو  ر  تور  رل  اتيسب و ت او  رل:نر:ال رلسوليس ضس الهتا ومتى يتا

رلتذ  ألغت  ن:وجنتل رلوتانو  رلاتانق  ر  يتةر ةسن  ورلتىوةرل رلت  :تة نهتا :نتذ تساتير ر ةس  ضلتى رلتعتسي  
ب ونتاي  رلنا تتا أهتم رلآليتال رلوانونيتتس رلتت  ورنتتل وت  تعتتسي  0202لعتتام  63وأاتسة رلوتانو  رل:عتتس  ةيتم 

ووتسم رلايتاتاة ومتى رل:سةاتس رل ننيتس رلتت   ،ةر رلنوهيس ر ةنعتس وييةهتاررلجسيس كالاوت:اس ومى رل:سرلوانو  
كانل رل:اسة ر ااا  لموانو  رلاانقب وأاة هذا رلآليال ومتى ت ويتق توتسم وت  تىتوية رلوتانو  وت  :عالجتس 

 ب:اائ  ر  ور  رل  ايسب و تم رلنا ا رلسةراس نج:مس :  رلنتائج ورلتوايال
 

 

Introduction:  

        In fact, the modification of Islamic family law in Arab countries has generated a strong wave 

of controversy and dispute amongst scholars and researchers as well as human rights organisations 

and various other similar quarters. Referring to this, Bassam Al-Muslimani has asserted that one 

cannot consider the wave of amendments to the personal status laws, which have been pervading a 

number of Islamic countries such as Morocco, Algeria, Jordan, Yemen, Iraq, Chad, and Egypt, in 

isolation from the increasingly widespread international pressures. These pressures have also been 

exerted even further by international organisations, associations and women's global and local 
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secular elites associated with foreign agendas. Many Muslim scholars believe that such international 

pressures been exerted to impose Western lifestyles on their respective societies, particularly with 

regard to women's issues, or as it is called “the issue of gender 
(1)

. 

        From other perspective, each country has its own aims and used different legal methods to 

reform its family law, but the common factor among these countries is that their family laws are still 

based on Islamic law and its Fiqh principles. Therefore, it is apposite to conceive of the wave of 

amendments to the family law as a remarkable legal phenomenon in Muslim countries that needs to 

be analysed. Jordan's family law has been amended several times since the establishment of Jordan 

as an independent state. This study has been designed to examine the extent to which such legal 

amendments to Jordan's family law have made it more applicable in addressing marital and family 

issues in Jordan.  

 

Research Objectives and Aims:  

        The issue of reforming Islamic family law has its social, cultural, historical and religious 

dimensions. John Dewar pointed out that “at an international level, the universalising tendencies of 

human rights frequently brush up against local cultural or religious norms and pose the question of 

which is to prevail. At the same time, within each legal system, the constitutional norms of the state, 

or the assumption underlying state family law itself, may sit uneasily with the practices of religious 

or ethnic group”
(2)

. One may conceive that the latest reforms have been implemented to address 

only some controversial family issues such as placing restrictions on husbands‟ rights, supporting 

women‟s and children‟s rights, extending mothers‟ rights to child custody and to be compensated 

for it by her ex-husband, raising the minimum age of marriage, expanding a wife‟s ability to get a 

divorce upon her request, requiring a husband to compensate his wife if he arbitrarily divorces her 

and finally limiting a wife‟s duty of obedience towards her husband. These reforms must also focus 

on highlighting the central role of Islam in promoting and enhancing the position of women in 

society as well as strengthening family ties and relationships. As Haifaa Jawad emphasises: 

         “...contrary to the general misconceptions, women in Islam – at least theoretically speaking – 

are entitled to full rights as citizens. These rights were put into practice during the Prophet‟s time 

and in the period of early Caliphate, during which women enjoyed the privilege of fulfilling their 

private as well as their public duties .... In other words, it was a healthy society, primarily because 

women were highly revered and honoured, for they realised that spiritual, material and intellectual 

progress of a society is closely linked with the position of its women, and that no society which 

enslaves its women would ever prosper”
(3)

. 

        As a result, the reforming initiatives of the Islamic family law face a lot of criticism from various 

trends regarding Fiqh mechanisms used to modify such law. The fundamental question that needs to 

be discussed is about the extent to which these amendments to Jordan's family law are in harmony 

with Islamic law and its purposes. Moreover, it has become essential to examine the extent to which 

these criticisms raised about Islamic family law can be considered as reasonable and rational.  
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Research Questions: 

        This study has been designed to discuss the following questions: 

1. How has Jordan's family law been evolved in last 60 years?  

2. To what extant have legal amendments to Jordan's family law made a real progress in 

addressing issues of family life and marital relations?  

3. What are legal mechanisms employed in amending Jordan's family law? 

4. What are the most prominent criticisms raised about amendments to the amended Jordan's 

family law No 36 of 2010?  

5. To what extent are the family law amendments in Jordan in harmony with the Fiqh rulings of 

Islamic law? 

6. Compared to the previous family law in Jordan, to what extent is family law No 36 of 2010 

considered an advancement or lack thereof?  

7. In the light of the identified objections to the 2010 amended family law in Jordan, what are the 

main prospects for improving it with regard to furthering women‟s rights within the 

framework of the Sharia?  

 

Research Methods: 

        Islamic studies aim to focus on how Islam as a divine religion deals with religious, economic, 

family and political issues related to the life of Muslims according to the guidance of the Holy 

Quran and the Sunnah. Thus, the discussion of the methodologies of academic research in Islamic 

studies should concentrate on Quranic and Hadith methods as well as Usul al Fiqh methods. The 

researcher asserts that any academic research in Islamic domain should take into account how these 

methods can be used to discuss Islamic issues. Morris Berman and Kurt Hubner have pointed out 

that the methodology of science in Islam is based on an epistemology that is fundamentally different 

from the dominant epistemology of modern science, which so far has remained largely unaffected 

by this new intellectual development, although an increasing number of scientists, historians and 

philosophers of science have spoken of the need for a new epistemological paradigm that can 

provide a coherent view of the world revealed by modern science
 (4)

. The researcher who is a 

specialist in Islamic sciences must be skilled at using Usul al Fiqh tools in dealing with the sources 

of Islamic knowledge in terms of how the data and information should be collected and analysed 

accordingly. Moreover, the Fiqh researcher should master how make meaningful Fiqh comparison 

among Islamic schools of thought and their Usul al Fiqh methods used by their scholars to extract 

Fiqh rulings from their original sources.  

        The analytical approach is one of the central methods that can be used to analyse some new 

amendments to Jordan's family law. Such method is concerned with making complicated things 

understandable and making complex social processes understandable by drawing a picture of what 

happened, or of how things are proceeding, or of what a situation or a person or an event is like. 

Briefly, description focuses on what is the case
 (5)

.  
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Research Plan: 

 Introduction. 

 Research Objectives and Aims. 

 Research Questions. 

 Research Methodologies. 

1. Historical Stages of Evolution of Jordan's Family Law. 

2. Jordan's Supreme Judge Department Development. 

3. Conflicting Points of View Regarding Reformation of Islamic Family Law. 

4. Main Reasons behind the Continuity of the Application of Fiqh of Personal Status as a 

Formal Code. 

5. The Moot Point Regarding the Modernising Family Law in Islamic Context. 

6.  Examining Legal Mechanisms Used in Reforming Jordan's Family Law No 36 of 2010 . 

7. Conclusion. 

 

1. Historical Stages of Evolution of Jordan's Family Law: 

        To begin with, it can be claimed that Jordan family law has gradually evolved over the years in 

line with the development of Jordan. Indeed, it has emerged with the appearance of Jordan as an 

independent state and has passed several different phases of growth and progress in conformity with 

the evolution of sociological, political and economic life in Jordan. However, it can be summed up 

that the major phases of the evolution of Jordan family law in Jordan are as follows: 

        In general, Jordan remained a part of the Ottoman Empire until World War I and was then 

placed under an indirect form of British mandate rule. As a consequence, Jordan was subjected to the 

Ottoman Empire's laws that were in force until 1927, including family law. Subsequently, Prince 

Abdullah Ibn Al Hussein has established the Jordan state on April 11
th
 1921 and formed the first civil 

government. Next, he appointed Mohammed Khader Shanqeeti as Supreme Judge “Qadi al-Qudat”
(6)

.  

 The Jordanian legal system draws upon civil traditions as well as Islamic law and custom. 

Article 99 of the Constitution divides the courts into three categories: civil, religious and special
(7)

. 

A new phase has commenced when the Jordanian regime decided to separate between civil law, 

which has been dedicated to treat the civil cases and criminal matters in accordance with the law, 

and family law that has been devoted to deal with the personal status
(8)

. In other words, there were 

two major types of courts: civil courts which were directly under the supervision of the Justice 

Ministry and religious courts which were directly under the supervision of the Supreme Judge 

Department which was overseeing both Awqaf and personal status in the Kingdom until1968. Then, 

the Jordanian regime decided to found the Ministry of Religious Endowments which was separated 

from the Supreme Judge Department
(9)

.The Sharia Courts have jurisdiction over personal status for 

Muslims, including issues related to marriage, divorce, and inheritance. 

        In 1927, Prince Abdullah Ibn Al Hussein issued the first family law which was known as the 

“Family Rights Law” and promulgated in the official gazette on April 15
th
1927. This law was in 
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force until Transjordan became a kingdom in 1947 when King Abdullah Ibn Al Hussein issued a 

new family law which was referred to as the “interim Family Rights Law” and was published in the 

official newspaper. But this law was soon altered on August 16
th
 1951 when a new law was issued 

by King Abdullah and was then ratified by both the parliament and the House of Lords. This law 

was known as the Family Rights Law that was nullified by a new law that was referred to as the 

Personal Status Law in 1976. This law was applied for more than 30 years. The Law of Personal 

Status, as amended No. 61 of 1976, is the law that is considered asthe most addressing of women 

issues and protecting their rights. This is due to the fact thatthe law is intended to govern the 

relationship and effects of marital rights, and clarifies the rights of both husband and wife under the 

marriage contract
(10)

. 

        A new provisional law was introduced in 2001 during parliamentary recess but it was rejected 

in June 2003 by a new parliament. Eventually, a new version of the personal status draft law was 

prepared in 2010 by the Chief Islamic Justice Department. On September 26
th
 2010, this law has 

been approved by parliament and has become in force in lieu of the previous law
(11)

. The amended 

law for 2010 includes new clauses and amendments to the current law of 1976, which according to 

the department are in favour of women
 (12)

. 

        Moreover, The National Council for Family Affairs (NCFA) was established in 2001 with the 

aim of supporting and coordinating the efforts at the national level of all actors involved in the affairs 

of the family, children and women, including civil society institutions. The Council developed the 

National Strategy for the Jordanian Family in consultation with relevant ministries, public institutions 

and civil society organizations (September 2005). The strategy addresses the various aspects of family 

life and comprises eight modules, one for each aspect of the family life
(13)

. 

        The Jordanian National Commission for Women (JNCM) was established in 1992 after the 

ratification of CEDAW. The creation of the JNCW was seen as an advance towards the position 

women deserve in society and called for progressive reform in legislation, politics, economics, 

social life, education and health. Since, it has been at the origin of the main initiatives for reform. In 

policy terms, it is at the onset of the design and implementation of the National Strategy for Women 

in Jordan
(14)

. 

        The Supreme Judge has pointed out that there is a big development and an obvious growth that 

have occurred in the conditions and circumstances of living in Jordan. There are also a large number 

of family events, domestic incidents, conjugal issues and social cases which require and necessitate to 

urgently formulate and prepare a new law which is distinguished and characterized by comprehensiveness 

and reality in the handling of personal status
(15)

. 

        In 2010, the Nur Al Hussein Foundation‟s Institute of Family Health (IFH) launched the 

“Training Manual for Private Health Care Providers in Management of Victims of Violence against 

Women”, to help health providers in the country in the detection, diagnosis and referral of victims 

to support services. Established in 1986, the IFH aims to provide comprehensive family healthcare 

services and training for professionals and caretakers in family healthcare, childhood disabilities, 

5
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gender based violence, physical support and social work. Some 115 medical cadres at nine private 

hospitals in the Kingdom have already started using the training manual, the first Arabic guide of its 

kind in the region, according to the IFH. The guide was compiled using practitioner expertise from 

the legal, social, psychological and medical fields, as well as from medical records, research and 

interaction with support service providers, according to the IFH
(16)

. 

2. Jordan's Supreme Judge Department Development: 

        With regard to the Supreme Judge Department, it can be pointed out that it was founded as 

early as the establishment of the first Jordanian government in 1921. The Supreme Judge 

Department (SJD) is officially linked to the prime minister who has the right to supervise and 

oversee its functions. At first, there were seven Shari‟a courts in the East Bank; “Jordan”: Amman, 

Ma'an,Irbid, Karak, Salt, Jerash, and Tafilah. But today, there are more than sixty-seven Sharia 

courts throughout the Hashemite Kingdom of Jordan
(17)

.  

        The following chart shows the number of courts and judges in Jordan from 2002 until 2017. It 

could be noted that the number of courts and judges has slowly grown during this period because there 

are only four new courts and 34 judges who have been appointed during this period. In addition, it can 

be observed that the majority of the new judges have been nominated in 2006 and 2017
(18)

: 

                   2002                2003               2004                 2005              2006            2017  

 Supreme Judge Department carries out a number of administrative and judicial functions that 

aims to ensure the course of justice in addressing legal proceedings of family problems, marital 

disputes and conjugal relations according to Fiqh rulings and Sharia law. For example, Supreme 

Judge Department is responsible for the administrative supervision of Sharia Courts by providing 

them with the material and human resources such as judges, staff, buildings, implements and stuffs. 

Moreover, Supreme Judge Department is in charge of inspecting the juridical issues, records and 

archives which have been returned from Sharia courts in order to verify that those issues and 

matters have been handled appropriately. Finally, Supreme Judge Department oversees the care of 

orphans and meets their needs as well as superintends the affairs of the Sharia lawyers and those 

who are authorised to compose and write the marriage contract. 

        With regard to judicial functions, it is significant to refer to Judicial Council at Supreme Judge 

Department which includes five members: 
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1. President of the Sharia Court of Appeal / Chairman.  

2. Director of the Sharia Courts / member.  

3. The earliest two judges at the Sharia Court of Appeal as members.  

4. Inspector of Sharia Courts. 

 

        This Judicial Council is in charge of the following functions: 

1. The appointment, transfer and upgrade of Sharia judges. 

2. The dismissal of Sharia judges.  

3. The secondment of judges if period of the secondment is more than three months.  

4. The acceptance of the judges resignations 

5. To retire the judges from their position. 

        Eventually, the functions of Sharia Courts in Jordan, Article II of Sharia Trials Procedure Law 

have stated that Sharia Courts arbitrate in the following issues: 

1. The administration and supervision of Islamic endowment “Waqf”
(19( 

and its affairs and lawsuits. 

2. Guardianship, custody and inheritance matters. 

3. Marriage issues and divorce such as dowry, kinship, child support, spousal maintenance and 

trousseau. 

4. The affirmation and removal of juridical interdiction “Al-hajar”
(20)

. 

5. Cases of blood money “Diyya”
(21)

. 

        It is obvious to perceive that the above information and data have showed that the nature of 

legal system of family law in Jordan. Jordan family law has been amended several times from 1927 

to 2011. Those amendments were in line with the political changes, social developments and 

economic growth which Jordan has witnessed since its founding. For example, Jordan applied the 

Ottoman Family Rights Law when it was still under the Ottoman rule. But after that, the Jordanian 

regime issued the first Jordanian family law in 1947. Welchman has pointed out that “[t]he process 

of legislative change was slow and uncertain still, some reforms were completed, as in Jordan and 

Algeria, but even in this case, the recent adoption of new codes may not introduced significant 

breaks with previous legislation”
(22)

. 

3. Conflicting Points of View Regarding Reformation of Islamic Family Law: 

        Islamic family law is intended to regulate and guide the Muslim family in matters such as 

engagement, marriage, divorce, inheritance, custody and maintenance. This law also deals with 

deeper and wider family relationships amongst the members of the family such as the responsibilities 

of spouses towards each other, their children and relatives, on the one hand, and the duties of 

children towards their parents and relatives, on the other. As Murphy and Jonathan put it, “family 

law is usually seen as the law governing the relationships between children and parents and between 

adults in close emotional relationships”
(23)

. Consequently, it is true to portray the family law that 

deals with these tangled family relationships and their legal impacts upon the members of the family  
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and the society as “the most fascinating of all areas of law because of its multi-faceted nature”
(24)

.  

        Moreover, Islamic family law is perceived to be a disputed ground among conservative and 

fundamental forces as well as modernist and liberal ones; each one attempts to understand this law 

in conformity with its convictions beliefs, and adapts it according to its agendas and interests. In 

addition, children‟s and women‟s rights organisations along with human rights and other 

international organisations attempt to exert pressure on Islamic countries to reconcile Islamic family 

law with human rights law
(25)

. Despite the fact that Islamic family law includes a large number of 

general and identical Sharia principles that apply to a numerous variety of issues, this does not mean 

that these convergent principles are implemented in every context in the same manner, using the 

same mechanism.  

        Obvious variations are to be expected, not only because of significant customary practices, 

manifold cultural patterns, contrasting sociological trends and political stability, but also because of 

theological legal differences amongst and within Muslim societies
(26)

. As John Dewar puts it, “the 

environment in which family systems operate around the world is, it seems, becoming more 

complex. At the same time, people‟s lives change-family life is lived in more diverse than ever 

before”
(27)

. Bradley has also asserted that there is a consistent and systematic pattern of difference in 

family law that is compatible with variations in social and economic policy and, in addition, reflects 

differences in political culture and processes
(28)

. 

        As a result, there are clearly major differences in terms of the implementation of the Islamic family 

law from one country or community to another which are in conformity with the aforementioned vital 

factors and essential elements. In this context, Ahmed Fayez has ascribed variations in the application of 

Islamic family law to the fact that the individual living within society has conventions, customs and 

ethics
(29)

. Therefore, the laws that regulate family affairs must take into consideration the foregoing 

elements and, accordingly, these causes clarify a variety of Islamic family laws which are implemented 

within Islamic societies and states. 

        From a practical point of view, Sharia
(30)

, as the main aspect of family law, has successfully 

resisted displacement by European codes which occurred during the colonial period that led to several 

Islamic laws being replaced by secular ones in most of the Islamic countries
(31)

. It is by far the major 

domain where the Sharia and Fiqh are still obvious
(32)

. As a result, the Islamic law of personal status 

has become the symbol of Islamic identity for most Muslims and adherence to it an absolute and 

inviolable core belongings to Muslim religious community. In this vein, Mahameed pointed out that 

family law received attention in terms of its continuous application and seems to be, in principle, the 

main applicable law according to the Qur'an and Sunnah. Meanwhile, whilst Islamic rulings have been 

replaced by non-Islamic laws in other areas of life, this law has evolved and developed in addressing 

Muslim family issues and marital matters
(33)

. Indeed, until 1980, personal status was systematically 

considered as the last realm of Sharia; in contrast to criminal, civil, economic and constitutional laws 

wherein, it was acknowledged, Sharia had a little role to play
(34)

.  

        However, it is probable that the modification and reformation of the Islamic family law has 
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 have become an urgent exigencies in light of the circumstances produced by tangled / modern 

lifestyles and of ongoing social and economic changes and complex family issues and matters. But 

it is also true that the maintenance and conservation of the Islamic family law as „Islamic law‟ is a 

religious commitment and a responsibility. It is noteworthy that there are a number of conflicting 

orientations concerning reforming Islamic family law.  

        Firstly, international human rights organizations which put pressure on Islamic countries and 

societies to reform family law according to international criteria and norms of human rights 

because, in Europe, Islamic family law as a whole is clearly perceived as threat. Modern states, 

when promulgating their laws, have developed an almost automatic aversion to argument based on 

religious consideration
(35)

.  

        Secondly, traditional religious norms and trends which are suspicious of reforming and 

modernising Islamic family law because of the social changes affecting the contemporary lifestyle 

of the Muslim family and have, consequently, become part and parcel of the current reality of Arab 

and / or Muslim societies. As a result, local regimes attempt to accommodate between international 

demands and local trends, in particular, religious ones. Dembour has pointed out that 

         “according to a standard definition, human rights are those rights one has by virtue of being 

human. This definition suggests that human rights belong to every human being in every human 

society: all human beings have them, equally and in equal measure…. Many people, especially but 

not exclusively in the west, believe that human rights exist irrespective of social recognition, 

although they often acknowledge that the plurality of religious traditions and value systems from 

which they can be derived make their foundation controversial”
(36)

.  

        What is more important here is that the right to freedom guarantees the individual‟s scope to 

practice and experience a whole range of different cultures, and it is this freedom which provides 

life choice with their cultural dimension
(37)

. Therefore, it is obvious that there is a clear conflict 

between the international criteria of human rights, religious norms and local traditions and culture. 

This conflict is highly visible in realm of family law that is closely related to family issues amongst 

the members of the family and their relations, rights and duties. Hence, cultural and religious 

identity and family law are interrelated in a number of ways and raise various complex issues
(38)

. 

The Supreme Judge asserted that the Supreme Judge Department has firmly adhered to the 

fundamentals and principles of Sharia law while amending the current family law. At the same time, 

it has also taken into account scientific and medical evolutions, cultural developments as well as 

social and economic changes in order to reconcile between the requirements of Jordan‟s society and 

modern family life in addition to the Islamic law and its principles and purposes
(39)

. 

4. Main Reasons behind the Continuity of the Application of Fiqh of Personal Status as a 

Formal Code:  

        In fact, there are four main reasons for clear appearance of Fiqh aspects in family law. They 

can be summed up as follows: 
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        Firstly, there are close links and strong relationships between the matters of family law and 

religious belief in terms of the principles of legality, „Halal‟, and prohibition, „Haram‟, especially 

since family life and religious conviction are closely linked. Besides having religious dimensions in 

the life of Muslims, they govern the behaviours and actions of Muslim, in particular, the issues of 

marriage, divorce, inheritance and kinship. For this reason, the replacement of family law has been 

strongly denied by Muslim society. To placate the scholars, the government kept the Sharia courts 

running but restricted them to handling family-law matters. 

        Secondly, Islamic family law is an integrated and a comprehensive system that includes the 

individual's entire life, from before birth until after death. To believing Muslims, family law is 

based on the Sharia
(40)

 which is considered not only a religion but also a complete code for living, 

combining the spiritual and the temporal and seeking to regulate not only the individual's 

relationship with God but also all human social relationships
(41)

. In addition, a large number of 

Quranic verses and Hadiths
(42)

, which clarified family matters in fine detail, provide family law with 

two major aspects, namely sacred and secular aspects. Thus, the interplay between both aspects in 

the context of family law is obvious and effective and the differentiation between the sacred and 

secular aspects is, therefore, unattainable because Muslims believe that their deeds and behaviours 

will be rewarded or punished in the afterlife and they must consequently follow the teachings and 

commandments of God in regulating their family life 

        Thirdly, Islamic family law is the first part of Sharia that has been codified according to modern 

legal criteria and through formal and contemporary process of legislation in the majority of Islamic 

countries. Therefore, the process of codifying the rulings of the family matters is one of the main 

reasons that has led to the continuity of application of the family law. The aim of the codification is to 

put the Fiqh into action and to fit the contemporary legal system of Islamic states and facilitate judges‟ 

functions in terms of adjudicating on lawsuits according to specific codified legal clauses and 

removing conflict in judicial rulings due to disagreement of Islamic schools by selecting the preferable 

rulings depending on strength of the evidence and the needs of the society
(43)

. 

        Fourthly, the availability of Islamic manuscripts and integrated codes facilitated the study of 

Islamic rules and methods in the field of family law
(44)

. Andrea Buchler attributed the continuity of 

application of the family law to it being “the reason for its relevance up to the present day is that it 

is the part of Sharia law which was successfully protected against encroachment by European codes 

during the late Ottoman Empire and colonial era, and has also remained untouched by the various 

degrees of secularisation which have occurred in Arab and Islamic countries”
(45)

.  

5. The Moot Point Regarding the Modernising Family Law in Islamic Context:  

        The renewal of Islamic family law is in itself a moot point according to some views because 

the majority of family rulings are explained and clarified in detail in the Quran and Sunnah
(46)

. On 

this point, Ibn Al- Koja demonstrated that “there are more than seventy verses of the Qur'an and 

hundreds of Hadiths which clarified and demonstrated family issues in great detail and elaborately”
(47)

. 
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In the light of this view, the question here is: what type of renewal and modification is valid and 

legitimate in the context of the family law? 

         For example, polygamy is deemed as one of the hard and fast Fiqh rulings in the Quran and 

Sunnah. Thus, if the aim of renewal and modification is to change such firm and unalterable Fiqh 

rulings to be legally prohibited, in this case, this kind of renewal is unacceptable and illegitimate in 

the context of Islamic law
(48)

. Other critics also argue that this kind of modification is acceptable 

and legitimate even within the framework of the Sharia if the verses of the Qur‟an were examined 

and given novel interpretation in order to effect what was felt to be a much-needed reform. For 

example, Tunisia became the first country which abolished polygamy within the framework of the 

Sharia. The question that needs to be discussed here is: how such legal reform can be reconciled 

with the Sharia despite the fact that this ruling, „polygamy‟, is one of the most clear-cut rulings in 

the Quran and Sunnah? 

         Dowoud El Alami and Doreen Hinchcliffe have pointed out that “in the Memorandum 

accompanying the law of Personal Status of 1956, it is stated that the juristic basis for this reform is 

the Quranic verse concerning polygamy itself. This verse permits polygamy only where a man has 

no fear that he may not be able to treat more than one wife equally. That, say the reformers, would 

be impossible for all but a prophet, so that in fact the Quran itself effectively forbids polygamy”
(49)

. 

However, such an interpretation of the verse on polygamy can be debunked with proof that the 

majority of Islamic countries refused it and polygamy is still permissible under the Islamic family 

law in all Islamic countries, with the single exception of Tunisia.  

        Therefore, the question is still open because this kind of reform aims to abolish firm and 

unalterable family rulings in the Quran and Sunnah by depending on a highly controversial 

interpretation and denying that polygamy has been practiced by the Prophet and his companions and 

followers. In addition, what is worth underlining is that claiming that “the Quran itself effectively 

forbids polygamy” is unfounded and baseless even according to the most influential classical and 

modern Muslim scholars. Unlike the civil and common laws, Islamic family law and its resources 

have two distinguishing aspects that must be taken into account. Firstly, Islamic law is a worldly code 

which means that it addresses and deals with day-to-day events and frequent occurrences of Muslim 

life. Secondly, Islamic family law is also an otherworldly, that is, it has religious dimensions to the 

Muslim family life in terms of the reward and punishment in the afterlife. 

         Muslims are bound to follow the precepts of Sharia in terms of organising their family lives 

because they believe that they will be rewarded or punished in the Day of Judgment in light of their 

behaviour and deeds. As Mir-Hosseini puts it, “the boundaries between the sacred and the temporal 

are particularly blurred in the case of family law, where divine revelations are most abundant”
(50)

. 

Within this context, it has become complicatedto deal with initiatives which call for reforming 

Islamic family law in terms of its legality, objective and legal criteria. Therefore, depending on the 

foregoing points, it is noteworthy to note that there are two major conflicting views concerning the 

modification of Islamic family law. The first view claims that modernising Islamic family law has 
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become urgent in the light of the requirements of contemporary life and modern family, in 

particular, the issues concerning polygamy, gender, women‟s and children‟s rights, femininityand 

marriageable age etc... Conversely, the second view claims that the modification of Islamic family 

law is very limited in the light of a large number of Quranic texts and Hadith that have explained in 

detail family-related matters and domestic relations.  

        Based on this, it would be inaccurate to categorise the debate about family law reform as one 

that only revolves around what the true interpretations of Sharia injunctions on family relations 

should be and how they are to be best reflected in modern family laws. It is generally agreed that 

the injunctions contained in the Quran and Hadith must not be changed though there is room for 

change whenever circumstances change on condition that such change can be interpreted only by 

those who are qualified to do so
(51)

. As Yasmine Hoh‟d Ridha puts it, “in the current global climate, 

it is also important to show that Islam is not the enemy of women or the cause of the oppression, but 

rather the political and social structures which seek to reproduce themselves through patriarchal 

interpretations of Islam
(52)

”. The process of reforming the Islamic family law must also begin with 

understanding the issue of the codification of Fiqh or Islamic jurisprudence which is seen as an 

unprecedented step in the context of Islamic modern legislation. It is also one of the necessary tools 

for the revival of Islamic law and the cornerstone of any project that aims at the application of 

Sharia
(53)

. It is remarkable that the family law is deemed as the first section of Sharia that has been 

codified according to modern legal criteria in order to facilitate its application and make it 

practicable
(54)

. Therefore, this legal process deserves a further consideration due to its significant 

influence on family law and its formulation and application. As stated earlier, the amended law has 

been formulated and codified according to the four Islamic schools of thought, namely “Hanafi, 

Maliki, Shafi'i and Hanbali”. This is seen as a new legal method to amend the Jordanian family law 

in order to select appropriate rulings that meet the needs of Jordanian society.  

6. Examining Legal Mechanisms Used in Reforming Jordan's Family Law No 36 of 2010:  

        It can be acknowledged that the process of amending family law is recognised as a thorny and 

multifaceted issue which includes a large number of controversial matters. However, the amended 

family law has also provoked a great controversy concerning its effectiveness in meeting the family 

and social needs, addressing family issues in order to reduce family problems
(55)

 as well as 

achieving family welfare and social reform. For example, Yasmine Hoh‟d Ridha claims that “as this 

thesis will demonstrate, social welfare provisions for Jordanian women remain underdeveloped. 

Despite formal and constitutional commitments to providing for women‟s social welfare needs 

(especially in education, health, employment, and legal status)... Islamic institutions such as the 

Personal Status laws reinforce and reproduce this social conservatism in both the public and private 

areas”
(56)

. Another view claims that “[w]hile Tunisian legislative reform appears to represent the 

most liberal approach, Jordan and Egypt are located in the middle and are examples of countries 

that enacted what can be characterized as centrist reforms
(57)”

. 
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        A new Jordanian family law has recently been passed and approved by parliament before being 

ratified by the Council of Ministers. This occurred in a meeting held on 26/Sept/2010 to repeal the 

previous family law that had been in place for more than thirty years. The Supreme Judge stated 

that the Supreme Department has made proper and thorough preparations for formulating and 

amending the family law to be integrated and comprehensive so that it can handle and address 

issues of the personal status without referring to any particular jurisprudential school and narrow as 

much as possible the circle of disagreements among scholars affiliated to these schools. It has 

become necessary to add some additional legal chapters and clauses that did not exist in the 

previous family law such as hindrances of the legal capacity, wills, inheritance
(58)

 and legal 

guardianship
(59)

 over a minor, property, education and the marriage of the ward
(60)

. 

        The Supreme Judge also pointed out that this law equally contains a number of typical and 

objective issues which are considered as a qualitative and positive development compared to the 

former family law and, in particular, such crucial issues facing Jordanian families and children as 

child custody, the travelling of women with their infants and the right of both women and men to 

see their child (ren) during the period of divorce etc… Eventually, this law has taken into consideration 

the modern lifestyle, the contemporary social and economic developments along with the recent 

scientific technologies which will be adopted and used in order to prove such matters as the 

authenticity of child descent in some controversial cases and show congenital abnormalities which 

are sometimes considered as the root causes for the separation between the spouses
(61)

.  

        Generally, there are two major differences between the previous personal status law and the 

amended law: firstly, while the previous personal status law consisted of 187 legal clauses, the amended 

family law includes 328 legal clauses. Hence, there are 141 new legal clauses comprised in the amended 

law which make up a rich research area that can be examined and discussed in terms of the different 

viewpoints towards their objectives, impacts on Jordanian society, along with their effectiveness in 

addressing familial and societal problems. It can be pointed out that Jordan's Family Law No. 61 of 1976 

was gave the Sharia judges the legal right to adjudicate on matrimonial cases and family disputes that 

were not stipulated in this law according to Hanafi School of thought. In the case of some lawsuits are 

not stipulated in this law or Hanafi School, the Sharia judges were given broad powers to consider 

family lawsuits in conformity with their personal Ijtihad
(62)

 namely (sophisticated capacity for legal 

reasoning) to adjudicate on them. This can lead to different judicial decisions and Ijtihad regarding the 

selfsame case form one Sharia judge to another. However, Jordan's Family Law No. 36 of 2010 has 

limited the legal powers of the Sharia judges to be diligent in outstanding legal cases in case of such 

cases are not stipulated in this law. This amended family law No. 36 of 2010 has added a large number 

of legal articles that were not present in the previous family law No 61 of 1976. Therefore, it can be 

maintained Jordan's Family Law No. 36 of 2010 can be seen as more comprehensive than the previous 

family law No. 61 of 1976 in addressing family issues and marital disputes.  

        Secondly, unlike the previous family law that was based only on one of the Islamic jurisprudential 

schools of thought - the “Hanafi” school, the amended law is based on four Islamic schools of 

thought in order to select preferable legal opinions that are more agreeable and appropriate in terms 
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of meeting the requirements and needs of the Jordanian family and society
(63)

. That the newly - 

formulated family law is based on the four Sunni schools of thought is considered as a new legal 

mechanism or method. As the Supreme Judge justified it
(64)

, the aim of relying on the aforementioned 

four schools in formulating the amended law is to narrow the circle of jurisprudential disagreements 

among these schools and to choose the more proper juristic opinions that meet the requirements of 

the family and society. It is worth stressing this is considered as a new legal method to formulate the 

amended law and becomes a highly controversial issue that needs to be examined in depth. In other 

words, is it legally feasible to select one jurisprudential ruling out of the four schools of thought to 

adjudicate a particular contentious issue? Is it acceptable to impose a particular jurisprudential 

school‟s ruling on the judge to adjudicate on lawsuits regardless of the school he is affiliated to? If 

so, what are the legal criteria that must be applied? 

        To answer such question, it can be stated that Fiqh schools of thought provide Islamic 

jurisprudence flexibility in dealing with everyday life issues of Muslim. This Fiqh flexibility can make 

Islamic legislation and its legal mechanisms more applicable for addressing diversity of cultures, 

different social habits, community traditions as well as recent developments in our contemporary life. 

As Muhammad Khalid Masud puts it " In Islamic jurisprudence, ikhtilaf al-fuqaha (disagreement 

among the jurists) is one of the most frequently discussed subjects, yet current studies of Islamic law 

generally ignore its implications for the development of Fiqh and its relevance for law reform in the 

modern context"
(65)

. Thus, depending on the Four Islamic Schools of thought in amending family law 

can be described as a new legal mechanism can make quantum leap in modernising Islamic family 

law. Jordan's Family Law No. 36 of 2010 can effectively handle recent social developments and 

family changes as well as interference in marital relations and transformations in everyday lifestyles 

by employing the most proper Fiqh opinions selected carefully by Fiqh experts. According to Al- 

Majma al-Fiqh in Mecca, annual convention in April 30, 2010, Furthermore, these differences are a 

blessing and a juristic treasure, providing room for the Muslim community in its religious and legal 

affairs such that it is not restricted to a single opinion when faced with a particular legal issue without 

any alternatives. Instead, if at any time or for any issue, the opinion of a particular imam becomes 

difficult for the Muslim community to follow, it is able to find relief, leniency, and ease in another 

opinion, according to (its own) legal evidences
(66)

.  

        According to Freedom House report
(67)

, the Jordanian government has initiated over the past 

five years dialogues with the women‟s rights movement to discuss the 2001 law that discriminates 

against women and the statutes that prevent Jordanian women from passing their citizenship to their 

spouses and children as well as the laws that are lenient towards the perpetrators of the so-called 

„honor crimes‟. While these laws remain in place, criminal courts have begun to issue stricter 

sentences for honor killings and a new specialized tribunal was created in 2009 to deal specifically 

with cases involving honor crimes. 

        From different points of view, the reports issued by Freedom House
(68)

, the National Situation 

Analysis
(69)

, the Human Right Watch
(70) 

the Bureau of Democracy, Human Rights, and Labor
(71) 

and 

UNICEF
(72)

 have analysed the status of women and children incorporated in the family law in 
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Jordan through the prism of international standards as embodied in the Universal Declaration of 

Human Rights. These reports have referred to a number of negative indicators with regard to 

women‟s and children‟s rights under the family law. They can be summed up as follows: 

        Firstly, according to the legal system in Jordan, women cannot give their Jordanian citizenship to 

their spouses and children. Secondly, the Personal Status Law allows husbands, should they want to, 

to prevent their wives from travelling abroad with their children. Thirdly, although Islamic legal 

principles allow women to be the legal guardians of their children, the Personal Status Law in Jordan 

only allows men to act in this capacity. Fourthly, concerning domestic violence
(73)

, according to a 

study conducted in 2008 by the Department of Statistics, around 20 percent of Jordanian women are 

reported beaten by their husbands to discipline them. Fifthly, the other negative indicator is that 

Article 308 allows rape charges to be dropped if the perpetrator agrees to marry the victim. In practice, 

this provision is applied to “honor killings
(74)

” whereby a woman is murdered by a relative for 

suspected extramarital sex or some other behaviour that is deemed shameful to the family‟s honour. 

Sixthly, the most common form of divorce is commonly known as talaq, arbitrary divorce, which 

permits a husband to divorce his wife without providing any legal reason. Moreover, divorced women, 

particularly the elderly, are most likely to experience poverty and deprivation as they are often forced 

to depend on relatives, friends, or state welfare support. Eventually, a woman seeking a divorce in 

Jordan has two options. She may file for a judicial divorce at the Sharia court, but on the condition 

that she can cite one valid reason which requires strong evidence and the testimony of a mentally 

sound witness. While domestic abuse is a valid reason for initiating such a divorce, it is often very 

difficult for a woman to prove her case because Sharia courts require the testimony of two male 

witnesses and the testimony of the wife alone is not accepted as sufficient evidence.  

        It is significant to note that these reports were released in 2010 and 2011, namely prior to or 

during the formal approval of the amended family law that was held on September 26
th
, 2010. 

However, the key point here, which must be warily taken, is that some negative indicators that make 

up the central criticism directed to the Personal Status Law conflict with Islamic law and its resources 

and principles. For example, according to the reports by Human Right Watch and Freedom House, 

Jordan‟s personal status code remains discriminatory despite the 2010 amendment. According to 

Islamic marriage law, Muslim women are prohibited from marrying men affiliated to other religions 

unless the spouse agrees to convert to Islam while Muslim men are permitted to marry Christian and 

Jewish wives
(75)

. Therefore, this study recommends that such a highly - important points need to be 

examined and they must be given a serious consideration in order to examine the possibility of these 

negative indicators and Sharia rulings / the principles of Islamic law being reconciled within the 

context of Islamic law and international human rights law. 

 
Conclusion: 

        The researcher has come to the conclusion that:  

1- Jordan's family law has gradually evolved over the years in line with the development of Jordan. 
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 Indeed, it has emerged with the appearance of Jordan as an independent state and has passed 

several different phases of growth and progress in conformity with the evolution of sociological, 

political and economic life in Jordan. Jordan's family law has been amended several times 

from 1927 to 2011. Those amendments were in line with the political changes, social developments 

and economic growth which Jordan has witnessed since its founding 

2- Islamic family law is perceived to be a disputed ground among conservative and fundamental 

forces as well as modernist and liberal ones; each one attempts to understand this law in 

conformity with its convictions beliefs, and adapts it according to its agendas and interests. 

However, it is probable that the modification and reformation of the Islamic family law has 

have become an urgent exigencies in light of the circumstances produced by tangled / modern 

lifestyles and of ongoing social and economic changes and complex family issues and matters. 

But it is also true that the maintenance and conservation of the Islamic family law as „Islamic 

law‟ is a religious commitment and a responsibility. 

3- While the previous personal status law consisted of 187 legal clauses, the amended family law 

includes 328 legal clauses. Hence, there are 141 new legal clauses comprised in the amended 

law which make up a rich research area that can be examined and discussed in terms of the 

different viewpoints towards their objectives, impacts on Jordanian society, along with their 

effectiveness in addressing familial and societal problems 

4- Jordan's Family Law No. 61 of 1976 was gave the Sharia judges the legal right to adjudicate on 

matrimonial cases and family disputes that were not stipulated in this law according to Hanafi 

School of thought. In the case of some lawsuits are not stipulated in this law or Hanafi School, 

the Sharia judges were given broad powers to consider family lawsuits in conformity with their 

personal Ijtihad
,
 namely (sophisticated capacity for legal reasoning) to adjudicate on them. 

5- Jordan's Family Law No. 36 of 2010 has limited the legal powers of the Sharia judges to be 

diligent in outstanding legal cases in case of such cases are not stipulated in this law. 

6-  Unlike the previous family law that was based only on one of the Islamic jurisprudential 

schools of thought - the “Hanafi” school, the amended law is based on four Islamic schools of 

thought in order to select preferable legal opinions that are more agreeable and appropriate in 

terms of meeting the requirements and needs of the Jordanian family and society. 

7- The aim of relying on the aforementioned four schools in formulating the amended law is to 

narrow the circle of jurisprudential disagreements among these schools and to choose the more 

proper juristic opinions that meet the requirements of the family and society 

8-  Depending on the Four Islamic Schools of thought in amending family law can be described 

as a new legal mechanism can make quantum leap in modernising Islamic family law. Jordan's 

Family Law No. 36 of 2010 can effectively handle recent social developments and family 

changes as well as interference in marital relations and transformations in everyday lifestyles 

by employing the most proper Fiqh opinions selected carefully by Fiqh experts. 
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9- Fiqh schools of thought provide Islamic jurisprudence flexibility in dealing with everyday life 

issues of Muslim. This Fiqh flexibility can make Islamic legislation and its legal mechanisms 

more applicable for addressing diversity of cultures, different social habits, community 

traditions as well as recent developments in our contemporary life 

10- Therefore, this study recommends that such a highly - important points need to be examined 

and they must be given a serious consideration in order to examine the possibility of these 

negative indicators and Sharia rulings / the principles of Islamic law being reconciled within 

the context of Islamic law and international human rights law. 
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